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	Appeal Ref: ROW/3374106

	· This Appeal is made under section 53(5) and Paragraph 4(1) of Schedule 14 of the Wildlife and Countryside Act 1981 against the decision of North Yorkshire County Council not to make an Order under section 53(2) of that Act.
· The application dated 26 July 2001 was refused by the Council on 19 September 2025.

	· The appellant claims that the definitive map and statement of public rights of way should be modified by adding a Byway Open to All Traffic in the parish of Appleton Roebuck, as shown on the plan appended to this decision.

Summary of Decision: The Appeal is dismissed.
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Procedural Matters
I have been directed by the Secretary of State for Environment, Food and Rural Affairs to determine this appeal under section 53(5) and Paragraph 4(1) of Schedule 14 of the Wildlife and Countryside Act 1981 (the 1981 Act).
The appeal has been determined on the papers submitted. I have not visited the site, but I am satisfied that I can make my decision without the need to do so.
A copy of “Plan 1” showing the appeal route between points A-B-C-D is attached to this decision for ease of reference.
Order Decision reference FPS/P2745/7/14M of 28 June 2007 (“the 2007 Decision”) confirmed the Bridleway No.9 Appleton Roebuck (Oak Lodge to Dam Lane) Definitive Map Modification Order 1999 (“the 1999 Order”), following a series of public inquiries. The sections of Bridleway 9 recorded by that decision lie close to the appeal route, and a large number of documents submitted in respect of the 1999 Order are also submitted with this appeal. 
As a result, a significant quantity of evidence accompanies the appeal. I have reviewed all the submitted documents and I acknowledge that the evidence concerning the 1999 Order is provided to aid an understanding of the 2007 Decision on it. Nevertheless, it has not been explained how some of the submitted documents are considered to be relevant to the main issues I must consider in this decision, and neither is their relevance apparent. 
Thus, I have focussed my reasoning on those documents discussed or relied on by the parties to this appeal, and on any of the remaining documents which I have noted to directly refer to or depict the appeal route or its environs. I include a list of the remaining documents which do not fall into either of these categories, and which have consequently not informed my reasoning, at the end of this decision for reference. 
Main Issues
The application was made under section 53(2) of the 1981 Act. This requires the surveying authority to keep their definitive map and statement under continuous review, and to modify them upon the occurrence of specific events cited in section 53(3).
The need for an order to be considered when evidence is submitted in support of a claim that a public right of way which is not shown in the definitive map subsists is dealt with under section 53 of the 1981 Act. Section 53 (3)(c)(i) of the 1981 Act provides that a modification order should be made on the discovery of evidence which, when considered with all other relevant evidence available, shows that a right of way which is not shown subsists or is reasonably alleged to subsist over land in the area to which the map relates.
In arriving at my conclusions, I have taken account of the evidence submitted by the parties, the relevant part of the 1981 Act and the findings of the Courts in the cases of Secretary of State for the Environment ex parte Bagshaw and Norton (QBD) [1994] 68 P & CR 402 [1995] (Bagshaw and Norton) and R v Secretary of State for Wales ex parte Emery [1996] 4 All ER 367 (Emery).
As made clear by the High Court in Bagshaw and Norton this involves two tests: 
Test A: Does a right of way subsist on the balance of probabilities? 
Test B: Is it reasonable to allege that a right of way subsists? For this possibility to exist, it will be necessary to show that a reasonable person, having considered all the relevant evidence available, could reasonably allege that a right of way subsists.
In relation to Test B, the Court of Appeal recognised in the Emery case that there may be instances where conflicting evidence was presented at the schedule 14 stage. In Emery, Roche LJ held that “…The problem arises where there is conflicting evidence…In approaching such cases, the authority and the Secretary of State must bear in mind that an order…made following a Schedule 14 procedure still leaves both the applicant and objectors with the ability to object to the order under Schedule 15 when conflicting evidence can be heard and those issues determined following a public inquiry.”
Roche LJ also held that “Where the applicant for a modification order produces credible evidence of actual enjoyment of a way as a public right of way over a full period of 20 years, and there is a conflict of apparently credible evidence in relation to one of the other issues which arises under s31, then the allegation that the right of way subsists is reasonable and the Secretary of State should so find, unless there is documentary evidence which must inevitably defeat the claim for example by establishing incontrovertibly that the landowner had no intention to dedicate or that the way was of such a character that use of it could not give rise at common law to any presumption of dedication”.
The case in support relies mainly on historical documents and maps. I need to consider if the evidence provided is sufficient to show that an unrecorded public right of way subsists over the appeal route on the balance of probabilities, or it is reasonable to allege that such a right subsists. At this stage, I need only be satisfied that the evidence meets test B, the lesser test. 
Background 
The application seeks to record a Byway Open to All Traffic (“the appeal route”) between Hays Lane/Oak Avenue (to the south of Appleton Roebuck in North Yorkshire) and Footpath 8 (along the bank of the river Wharfe). The appeal route crosses land known as “West Ings”, which is bordered by a bend in the river. A landscape feature named Moat Hill lies close to the route, halfway along it and on its eastern side. Ferries across the river previously existed at Nun Appleton, to the east of the appeal route, and the village of Ryther, to the south. Nun Appleton is an estate and former priory. The village of Bolton Percy lies to the west of the appeal route.
Reasons
Documentary evidence 
York City Quarter Sessions Presentment 1641
This records that George Clark of Boulton made a common way through fields called the Ings of Appleton “to the ferry boate”. The evidence does not indicate the route taken.
Discussion of types of ways, William Sheppard, 1654
The extract provided discusses cart-ways and “publique” (which is “a way for all men”) or private ways. The latter are said to comprise “vicinalis” (a way belonging to a village or town leading to places therein) or “particularis” (a way “by grant, or prescription through another man’s ground”) ways. The text concludes that there are consequently “high-wayes, common ways, and private wayes”.
“Meriton”, 1694
The extract provided states that “a private way is reckoned to be a fieldway and these ways are two sorts…either that way which leads into fields lawful for all men to pass and repass, go and come in”. 
Map of the Lordship of Bolton-Percy, Nun-Appleton, and part of Appleton, 1715
Fields around the appeal route are annotated “Jew Leys”, with a field to the north being named “Jew Leys Lane End”. A route corresponding to the appeal route is not visible on the document copy provided. A ferry across the river is marked in the vicinity of Nun Appleton Hall.
The Complete Parish Officer: Surveyors, 1734 
The extract provided defines “any cart, horse or foot-way, common to all people” as the King’s Highway, whether it leads to a market town or not. A private way is defined as leading from a village, etc. to a church or fields “without any communication with a great Road”, and is to be repaired by the village or hamlet, and sometimes by a private person. Every inhabitant may bring an action if such a way is out of repair.  
Thomas Jefferys Map, 1771
The appeal route and the Ryther ferry are not shown.
Francis White plan of the Ainsty etc, 1789
The appeal route and the Ryther ferry are not shown.
Newholme-cum-Dunsley (North Yorkshire) Inclosure Award, 1793
The extract provided refers to the setting out of a private carriage road or highway called Raithwaite Road. It is to be maintained by the occupiers of the land parcels through which the road will pass.
Bolton Percy Inclosure Act, 1797
The inclosure commissioners are required to set out public and private roads and ways within Bolton and Appleton at Page 11 of the Act. 
Page 12 states that public carriage roads are to be not less than 40 feet wide, and that all other public and private roads and ways are to be of the width directed by the commissioners. Public carriage roads are to be fenced by the owners of adjoining lands after they are set out. It will not be lawful to erect a gate across any public carriage road (except such gates as the commissioners direct on public roads for which the herbage is vested by the Act in the Surveyors of the Highways of Bolton and Appleton).
Page 12 additionally requires the commissioners to appoint a “Surveyor of the said public Carriage Roads, who shall cause the same to be formed and put into good Repair”.
Page 13 provides that “the Expence (over and above the Statute Duty) of forming and making the same public Roads shall be raised in like Manner as the Charges and Expences of obtaining and carrying this Act into Execution are hereinafter directed to be raised and paid; and none of the Occupiers of Lands within the said Townships of Bolton and Appleton, other than the Owners of Lands and Grounds intended to be divided and inclosed, shall be charged or chargeable (over and above the Statute Duty) towards the forming or making the same public Roads” until the public roads have been certified and such certificates have been allowed and confirmed by Justices of the Peace.
After the certificate has been confirmed, public roads are to be maintained “at the expence of the several and respective Persons, by whom the present public roads within the same townships of Bolton and Appleton are to be repaired and amended”. 
Page 14 states that “the said other public Roads not being Carriage Roads, and also the said private Roads and Ways shall be at first made in such and the same Manner, and at the like general Expence as the said public Carriage Roads, and shall be afterwards repaired and amended by such of the Proprietors of Lands within the said Townships of Bolton and Appleton as the said Commissioners shall order and direct; but the Owners of the Lands over which any such private Roads and Ways shall be awarded, shall not be obliged or compellable to fence off the Residue of their Lands therefrom unless the said Commissioners shall expressly direct the same, but may do so if they think proper, leaving such private Roads of such Breadth as the said Commissioners shall direct”. 
Page 18 provides that nothing contained in the Act shall authorise the commissioners to set out allotments so as to deprive those with an interest in “The Fleet” area of land of free access to and from the river Wharfe “for the purpose of getting water or otherwise”, nor to “deprive the proprietors of the West Ings in the said township of Appleton to a Road to the same”.
Page 37 provides a remedy for owners or occupiers in the event of a failure by another person to maintain a private road or way according to the orders and directions set out in the Award.
Johnson’s Dictionary, 1800
The extract provided defines a highway as “a great road, a public path”; a horse way as “a broad open way”; and a road as a “large way for travelling”.
Bolton Percy and Appleton Roebuck Inclosure Award, 1804
Public carriage roads in Bolton Percy are set out from page 22 of the Award, and include Appleton Road and Tadcaster Road. Public bridle roads and private or occupation carriage roads are later set out. 
The public carriage roads, private or occupation roads and bridle roads were to be maintained “by the inhabitants and occupiers of lands in Bolton Percy aforesaid in like manner as the public roads of this Kingdom are or shall be by law”.
Riddings Occupation Road is then set out, which is privately maintainable.
A public watering place is additionally set out “in the Little Marsh of Bolton”.
Public carriage roads set out in Appleton are Bolton Road, Colton Road, Acaster Road and York Road.
Private or occupation carriage roads are then set out. The southern part of the Ings Occupation Road is the appeal route. The road is set out as a "private or occupation carriage road beginning at the South end of Bon Lane and continuing southward over Dam ffield to the said Sir William Mordaunt Milner's old inclosures and then in its ancient course through Jew Leys Lane and still continuing southward to the West Ings of Appleton aforesaid and further southward between allotments in the said Ings to and into an allotment awarded to Thomas Mollet the elder. And we direct that the same road where it passes over or through the said field shall be thirty three feet wide between the ditches and where it passes through and is laned off the ancient inclosed lands of the said Sir William Mordaunt Milner and through the said Ings shall be twenty four feet wide between the ditches".
The Award then sets out a number of private or occupation carriage roads, one “church or carriage road”, and public bridle roads or public bridle and foot roads. The Appleton Ferry Road, at the appeal route’s northern terminus, is set out as a public bridle road beginning at the south end of Bon Lane and continuing along the Ings Occupation Road to the bridle road from Bolton to Appleton Ferry.
The Award then states that “All which same public carriage roads private or occupation roads and bridle roads (save and except the said North Field Road and Wollas Occupation Road) We direct shall be forever hereafter maintained by the Inhabitants and Occupiers of lands in Appleton aforesaid in like manner as the Public roads of the Kingdom are or shall be by law repairable and to be supported”.
The Award directs that all drains in Appleton shall be public drains and the carriage bridges over these shall be public bridges. These include two bridges in the Ings Occupation Road, which are to be maintained “under the direction of the Surveyors for the time being of the highways of the said Township of Appleton by a like rate and assessment on the owners or occupiers of allotments by us awarded from the said West Ings”. 
Plan of the Townships of Bolton Percy and Appleton 1805, copied 1904
The document depicts named and numbered land parcels, and routes set out in the Inclosure process including the Ings Occupation Road and Appleton Ferry Road (which runs east to west adjacent to the northern termination of the appeal route). The document was copied from a copy of the Award map. Neither the Award map or its contemporary copy appears to have survived in any public repository. 
Ings Occupation Road follows most of the appeal route, although its southern terminus is not shown on the extracts provided. It has an annotated width of 24 feet. Jew Leys Lane is shown to the north of Appleton Ferry Road.
Carey’s Map, 1805
An extract from this small-scale map is provided at page 264 of a document titled “EKH exhibits”. The appeal route is not depicted.
George Leather survey, 1820
Whilst a copy of this document is not before me, the Nun Appleton Estate submits that Ings Occupation Road is not shown in the document, and any ferry at Ryther is not referred to. 
Logan v Burton case, 1826
Whilst a copy of this document is not before me, the appellant submits that the case found that the “positive concurrence and order of two magistrates are absolutely necessary for the stopping up of roads, whether they be public roads or private or bridle or footways”.
Brampton Inclosure Award, 1831
Whilst a copy of this document is not before me, the appellant submits that the document refers to a private carriage road which “on account of the great public traffic and travelling thereupon be forever hereafter repaired by the Surveyors of the Highways of the parish of Brampton aforesaid as part and parcel of the general highways of that parish”.
Robert Cooper’s map, 1831
The section of the appeal route north of Moat Hill is marked as a tree-lined route. The southern section is not shown.

King v the Marquis of Downshire case, 1836
Whilst a copy of this document is not before me, the appellant provides extracts from the case. It referred to a route being set out as a private and occupation way but that this did not “deprive it of the character it anciently had, of a public highway”. It commented that, whilst it had been held that where there never was a right of thoroughfare, a jury might find that no public way existed; it had never been settled that, where there had been a public right of passing through, the right of way was abolished by stopping one end of the passage.
Ryther Tithe Apportionment and Map, 1838
An extract from the map is provided at page 8 of the document “YH2-YH52 plans”, with part of the apportionment at page 9. The map depicts land south of the river Wharfe and does not show the appeal route or the Ryther ferry.
Hobson’s Map of Yorkshire, 1844
The appeal route is depicted as a cross road, according to the key, and is open to the Appleton Ferry Road at its northern end. The map shows the northern section of the route between double solid lines. It is shown to finish on the West Ings to the south. 
25 inch Ordnance Survey map, 1848
Whilst an extract from this document is not before me, the Council states that it shows Jew Leys Lane to extend over the Ings and terminate approximately 150 metres short of the riverside footpath.
6 inch Ordnance Survey map, 1849
The northern section of the appeal route is shown between double solid lines, and the southern is shown to be narrower, with fainter boundaries. The route is shown to end on the West Ings and does not connect with the riverbank. The route is depicted as an “other road” according to the key. The route is open to the track at its northern end, although a line appears across it near Moat Hill.
Dictionary of Archaic Words, 1850
Whilst a copy of this document is not before me, the appellant provides an extract from it. It defines “way wardens” as “keepers of private roads”.
Ordnance Survey map, 1850
This extract is at page 59 of the document “2005 NAE bundle 2”. The northern section of the appeal route is shown between double solid lines, and the southern is shown to be narrower. The route is shown to end on the West Ings and does not connect with the riverbank. The Ryther ferry does not appear to be marked. The route is open to the track at its northern end, although a line appears across it near Moat Hill.
One inch Old Series Ordnance Survey map, 1858
An extract from this map is provided at page 12 of the document titled “YH2-YH52 plans”. The appeal route is shown to end at the West Ings. North of Moat Hill it is depicted between double solid lines, and to the south between double dashed lines. It is open to the track at its northern end.
Horse fair photographs, 1860
The photographs show horses in harness or standing in a street. Their location is unclear.
One inch Ordnance Survey map, 1863
The northern section of the appeal route is shown between double solid lines, and the southern is shown between double dashed lines. The route is shown to end on the West Ings and does not connect with the riverbank. It is open to the track at its northern end.
Parish Highway Surveyor’s records, 1887 and 1890
Whilst a copy of these documents is not before me, Nun Appleton Estate provides an extract from them. This shows the sale of herbage from Dam Lane and Great Lanes, but not on the appeal route or the route to the Appleton ferry. 
Survey of ownership of the banks of the river Wharfe, 1889
The Ryther ferry is annotated on this map at page 65 of the Nun Appleton Estate’s “Index to Document Bundle 1” document, produced for the 2005 public inquiry.
Eyre v New Forest Highway Board case, 1892
Whilst a copy of this document is not before me, the appellant provides an extract from it. This stated “supposing you think Tinker’s Lane is a public highway, what would be the meaning in a common?...but who ever found such a thing in a country district like this, where one of the public, if there were any public who wanted to use it at all, would drive up to that gate for the purpose of driving back again?...It is a just observation that if you think Tinker’s Lane was a public highway, an old and ancient public highway, why should it be so unless it leads across that common to some of these places beyond? I cannot conceive myself how this could be a public highway, or to what purpose it could be dedicated or in what way it could be used so as to become a public highway, unless it was to pass over from that side of the country to this side of the country”.
25 inch Ordnance Survey map (surveyed 1890), 1893
The submitted extracts from this map are at pages 25-28 of the document “YH3-YH56”. Only part of the appeal route is shown. The route appears to be named Jew Leys Lane. A line is marked across the northern terminus of the route. 
25 inch Ordnance Survey map (surveyed 1891), 1893
The appeal route is shown to end on West Ings. It is numbered 47. The section of route north of Moat Hill is again shown to be wider and more defined than the section to the south. A line is drawn across the route near its northern terminus. A line also appears across it near Moat Hill. The Ryther ferry across the river is marked. The West Ings is marked “Liable to Floods”.

6 inch Ordnance Survey map, 1894
The northern section of the appeal route is shown between double solid lines, and the southern is shown between double dashed lines. The route is shown to end on the West Ings and does not connect with the riverbank. Lines appear across the route, near its northern terminus and near Moat Hill. The Ryther ferry is not marked. The West Ings is marked “Liable to Floods”.
Deeds of Nun Appleton Estate, 1897
This map comprises a base map which appears to have been annotated with land parcel numbers around the Nun Appleton hall. The appeal route is annotated “Jew Leys Lane”. A single dashed line is marked between the section of the route shown as a track on West Ings and the river. Another such line is marked slightly to the north. It is submitted that the document shows the Ryther ferry.
Webster’s International Dictionary, 1903
Whilst a copy of this document is not before me, the appellant provides an extract from it. It defines a road as “a place where one may ride, an open place or public passage for vehicles, persons and animals, a track for travel, forming a means of communication between one city or place and another”. A highway is defined as “a road or way open to the use of the public; a main road or thoroughfare.”                                                                          
Lower Wharfeland by Edmund Bogg, 1904
The extracts provided refer to the presence of the former ferry at Nun Appleton and to the Ryther ferry, stating about the Ryther service that “we should imagine the boat does not average more than two passengers daily”. The reasons for this assessment are not given.
Nuttall’s Bijou Dictionary, 1905
Whilst a copy of this document is not before me, the appellant provides an extract from it. It defines a road as “a public way”.
Instructions to Field Examiners, 1905
Whilst a copy of this document is not before me, the appellant provides an extract from it. This appeared on Ordnance Survey maps at the time, and stated that the representation of a track or footpath on the map was no evidence of a right of way. 
Object Names Book, 1906
Jew Leys Lane is described as "A road starting at Red Lodge extends S to W of Moat Hill". Dam Lane is described as "A road starting at Virginia Cottage extends in a southerly direction to a point about 5 ch N of Red Lodge”.
Ordnance Survey 1:10560 map, revised 1906
An extract from this document is provided at page 1 of the document titled “YH3-YH56”. The north section of the appeal route is shown between double solid lines and with lines drawn across its northern terminus and near Moat Hill. The route is named Jew Leys Lane. The location of the Ryther ferry is not part of the extract, therefore it is not possible to ascertain whether the ferry is marked. 
25 inch Ordnance Survey map, 1908
The appeal route is shown between double dashed lines south of Moat Hill. It ends on West Ings. The Ryther ferry is marked. 
Large Sheet Ordnance Survey Map, 1908-10
This extract is at Page 42 of the document titled “YH3-YH56”. Only the northern section of the appeal route is visible, although the map is small scale and may not depict some features. The Ryther ferry is marked.
6 inch Ordnance Survey map, 1909
The appeal route is shown between double solid lines to the north of Moat Hill and between double dashed lines to the south. It is named Jew Leys Lane. The route is shown to finish on the West Ings without meeting the river. The Ryther ferry is marked. Lines are marked across the route’s northern terminus and halfway along it, near Moat Hill.
West Ings Master’s Notebook, 1909-1959
Whilst a copy of this document is not before me, Nun Appleton Estate states that this indicated that access to the West Ings with horses and carts from Appleton Roebuck down Ings Occupation Road was a private right only.
Finance Act 1910 map
Land parcel perimeters are annotated on the map by red lines. The northern section of the appeal route is annotated as part of land parcel 436. This parcel is comprised of a number of dispersed areas of land. 
The section of the appeal route south from Moat Hill is included within a land parcel annotated “88 Pt.107 Pt. 422 Pt.” The appellant states that the relevant Finance Act Field Books do not record any deductions for rights of way.
Dam Lane and a route to the west of Oak Lodge are both public roads which are not included in a numbered land parcel. 
Attorney General v Watford RDC, 1910
Whilst a copy of this case is not before me, the appellant provides an extract from it. This states that “it is an ancient way, and as it has been repaired admittedly at either end it is presumably a highway throughout. We are unable to prove user, but as evidence of a highway it is important to observe that it runs between hedges. It is suggested by the defendants that this is only a footway, but such a way would not be metalled…if you find an old track of which some parts are now repaired, that is cogent evidence that the whole is repairable.”
Attorney General v Godstone RDC, 1912
Whilst a copy of this case is not before me, the appellant provides an extract from it. This states that “the roads in question existed far back into the eighteenth century; they were shown in many old maps, and had for the most part well defined hedges and ditches on either side. They were continuous roads throughout”.

Half inch to the mile Ordnance Survey Map, 1912
The appeal route and the Ryther ferry are not marked. However, the map is small scale, and therefore it may not depict some features.
One inch Ordnance Survey Map, 1913
The northern section of the appeal route only is depicted, between double solid lines. A line appears across the route near its northern terminus. Some of the other ways shown in the vicinity are coloured orange, with the appeal route being uncoloured. The Ryther ferry is marked, with a dashed line leading away from it along the riverbank towards Nun Appleton.
Nun Appleton Estate sales particulars and plan of lots, 1917
An extract from these documents is provided from page 3 of the document titled “NAE Docs 2005”. A map at page 11 shows the appeal route with a line marked towards its northern terminus and near to Moat Hill. The numbers 47 and 41 appear on the route. The double dashed lines which depict the route’s southern section end at a land parcel marked “J Cundall”, which is delineated by single dashed lines along its northern boundary. Single dashed lines also depict a smaller land parcel marked “LY Wheatley”, adjacent to the appeal route. The Ryther ferry is not marked.
Nun Appleton Estate deeds, 1919
The route north of Moat Hill is marked between double solid lines and named Jew Leys Lane. The route south of Moat Hill is marked by a dashed line adjacent to a solid line up to the West Ings. A single dashed line then extends across West Ings and meets the towpath, in the vicinity of the appeal route. Lines are marked across the appeal route at its northern end, near Moat Hill and where it meets the West Ings. It is submitted that the document shows the Ryther ferry. The lane is numbered 41 and 47 and the key defines these as “part Jew Leys Lane”. Plot 51, recorded as “roadway”, lies to the north of the appeal route.
Cardshalton UDC v Mires case, 1926
Whilst a copy of this case is not before me, the appellant provides an extract from it. This stated that “The tithe survey map, which he had examined, showed the road coloured, but not marked as all the occupation roads were being tithable, so that according to this, the lane was a public highway and not an occupation road.”
Bolton Percy/Appleton Roebuck Tithe Map, 1926
Only a small area of land which includes part of the appeal route is shown on the extract provided. Jew Leys Lane is named and depicted between double solid lines to end at a land parcel on the West Ings. The extract does not show the north section of the route. The Ryther ferry is not shown.
AG v Woolwich case, 1929
Whilst a copy of this case is not before me, the appellant provides an extract from it. This stated that “apart from that there is what I may call local reputation and name…..I also consider the name ‘Plum Lane’ a ‘lane’ usually means a minor road leading between one main road and another main road”.
Gilcraft in Exploring, 1930
Whilst a copy of this document is not before me, the appellant provides an extract from it. This stated that “as a general rule a stile is good evidence of the existence of a public path, and so are bridle or wicket gates or other erections to facilitate the passage of the public”.
The Great Outdoors, 1931
Whilst a copy of this document is not before me, the appellant provides an extract from it. This stated “go through the first bridle-gate that invites you”. On the one inch Ordnance Survey map, it stated “they show all roads down to the merest cart-track, most bridle-ways”.
Instructions for the Rights of Way Act, 1932
These were produced by the Commons, Open Spaces and Footpaths Preservation Society, and state that “Tithe Maps frequently show paths, and if they do so they are valuable evidence”.
A Key to Maps, 1936
Whilst a copy of this document is not before me, the appellant provides an extract from it. This stated that “we are almost, without exception, interested in rights of way, either as landowners or seekers after fresh air and exercise. But these are best seen on the six-inch plans, and are now being officially investigated on them”.
Oxford Shorter Dictionary, 1939
Whilst a copy of this document is not before me, the appellant provides an extract from it. This defined “a vicinal way or road, a local common way as distinct from a highway; a by-road or cross-road”.
2.5 inch Ordnance Survey map, 1946 & 1947
The appeal route is shown to be open to the track at its northern end. It is named Jew Leys Lane, and shown between double solid lines south to Moat Hill. From there it continues south between double dashed lines before terminating on West Ings. The Ryther ferry is not shown.
1:25,000 Ordnance Survey Map, 1947
An extract from this document is provided at page 1 of the document “YH2-YH52 plans”. Part of the northern section of the appeal route is shown between double solid lines. The southern section is shown between double dashed lines and to finish on the West Ings. The Ryther ferry does not appear to be shown.
Countryside Companion, 1948
1. Whilst a copy of this document is not before me, the appellant provides an extract from it. This stated that “in practice the qualifying statement of the Ordnance Survey may be regarded as a safeguarding clause to absolve them from being involved in any footpath litigation…A path which is shown, may, however, generally be presumed public”.

Minutes of special meeting of Appleton Roebuck Parish Council, 1950
2. An extract from these is at Page 94, and analysis is provided at page 263, of the document titled “NAE Docs 2001”.
3. The apparent Footpath 8 is described as “To Ryther Ferry via Red Lodge and Laundry”. An entry is made for “Towing Path Left Bank of the Wharfe” under “Roads. Rights of Ways”. 
Parish Council minutes, 1950s
An extract from these is provided at page 238 of the document “NAE Docs 2001”. The minutes state that a resident complained of the erection of gates at Jew Leys Lane (entrance to the Ings). They record that “the Council decided that Jew Leys Lane was under private ownership with access to the Ings by farmers with land therein. The Clerk was asked to convey these decisions to the District Council”.
Definitive Map process, 1950s
The document provided describes Bridleway 9 as a “bridleroad commencing at its junction with the County Road at Red Lodge and proceeding in a westerly direction to its junction with the County Road”.
Schedule accompanying map under National Parks and Access to the Countryside Act 1949, 1950
This document is provided at Page 14 of the document “YH2-YH52 plans”. It appears to have been completed by the clerk to the parish council. It concerns Footpath 8, which is described as a footpath “To Ryther Ferry via Laundry & river bank”. The path’s end points are recorded as Red Lodge and the Ryther Ferry. The reason for believing the path to be public is “uninterrupted user by public for many years”. 
Appleton Roebuck West Ings Account Book, 1951-2
An extract from this document is provided at page 315 of the document “EKH Exhibits”. It records that a levy was proposed to cover the cost of a gate to the Ings.
Six inch Ordnance Survey map, 1952
The appeal route is shown between double solid lines to the north of Moat Hill and between double dashed lines to the south. It is named Jew Leys Lane. The route is shown to finish on the West Ings without meeting the river. The Ryther ferry is marked. Lines are shown across the route near its northern terminus and Moat Hill.
Photograph of Joe Smith, ferryman, approximately 1955
The photograph shows a person in a boat.
Adventure Cycling, 1959
Whilst a copy of this document is not before me, the appellant provides an extract from it. It stated that “as you will see from the footnote on Ordnance Survey maps, the representation of a track or footpath is no evidence of a right of way. However, any track joining main roads or two villages and not simply leading to a farm is likely to be a right of way”.
Highways Act, 1980
The appellant states that the section of the Act on maintenance includes highways maintained at public expense and “private streets” which are not publicly maintainable but are still highways for public use.
One inch Old Series Ordnance Survey map reprint, 1989
Whilst a copy of this document is not before me, the appellant provides an extract from it. The Director General of the Ordnance Survey in 1840 is quoted to have said “One role of the OS should be…to serve the ordinary purposes of travelling and general information”.
Parish Council minutes, 1990s
These are provided at page 246 of the document “NAE Docs 2001”. They state that “Mrs Harrison offered to check any corrections of the map. Red Lodge to the Ings must be a public right of way. The path to the old ferry across to Ryther should be available as a two way access despite the fact that the ferry no longer exists”. 
The English Fair by David Kerr Cameron, 1998
Whilst a copy of this document is not before me, the appellant provides an extract from it. This stated “to Howden, one of the largest horse fairs of Europe in the Middle Ages, came not only dealers, from the Continental countries but even representatives from the royal houses. Howden would endure: 4,000 horses a day were said to be sold at the fair in 1807 and into the last quarter it was still going strong…By 1871 the dealing had become more dispersed- anywhere within a 25 miles radius of the town…Forty years earlier, the old timers recalled, a hundred locally bred animals could come to Howden Fair from just one of the surrounding villages”.
Witness statements, 2001
These documents concern the sections of public bridleway to the north of the appeal route which were recorded by the 2007 Decision. Evidence at page 177 of the document states that “On one of our first walks in the estate after moving into the area, we were walking down a section of Jew Leys Lane towards the site of the former ferry when we were stopped by Miss Dawson’s gamekeeper, Mr J Brown’s predecessor. He explained to us that the only public right of way was along the bridleway (between Oak Lodge and Red Lodge) and that Jew Leys Lane was not a public right of way”. The date of this occurrence is not provided, although the witness stated that “we moved to our present address [in Appleton Roebuck] in 1976”. 
Evidence at page 179 of the document states that “we believed…that both the route going straight on at Red Lodge towards Nun Appleton Hall as far as the junction with the Green Lane down to the Ings and the Green Lane itself and also the route turning right at Red Lodge to Bolton Percy were both public rights of way”. The witness stated that they had moved to the area in 1971. The “green lane down to the Ings” referred to appears to describe the appeal route. 
Rights of Way Law Review (Yolande Hodson) extract, 2003
Whilst a copy of this document is not before me, the appellant provides an extract from it. This stated “the disclaimer…printed in 1889. Its sole purpose was to avoid litigation. It was no more than an early example of the ubiquitous product warnings which are an integral part of daily life today and by which the product manufacturer absolves itself from all responsibility for error, or for any nuisance of the product by the purchaser”.
Bert Jackson meeting notes, 2004
Mr Jackson’s father-in-law operated the ferry at Ryther over at least the period 1940-1955. Mr Jackson stated that it catered for pedestrians and did not carry goods. 
Carriers & Coachmasters (Trade and Travel before the Turnpikes) by Dorian Gerhold, 2005
Whilst a copy of this document is not before me, the appellant provides an extract from it. This stated that “undoubtedly the most common form of travel was riding on horseback. According to Guy Miege in 1691 (The New State of England 1691 part 2 page 46) ‘travelling on horseback is so common a thing in England, that the meanest sort of people use it as well as the rest”.
Fortune & Ors v Wiltshire Council & Taylor Wimpey, 2010 [2010 EWHC B33 (Ch)]
Fortune & Ors v Wiltshire Council & Anr (Court of Appeal), 2012
The appellant states that the “thoroughfare principle meaning that a way between two public ways is public too” was upheld by these cases.
Map of a Nation, 2010
Whilst a copy of this document is not before me, the appellant provides an extract from it. The appellant states that it “quotes a map lover from 1862 who could ‘stand an hour at a time…tracing a good run, or, if that wasn’t his line, planning rides and drives”.
Lidar extract (undated) compared with Ordnance Survey six inch map
The lidar extract shows depressions in the landscape which approximately correspond to the appeal route. These end on the West Ings, as shown in several maps. They do not reach the towpath. 
A New Map of Yorkshire, undated
The appeal route and the Ryther ferry are not shown. A river crossing is shown at Nun Appleton.
1000 Miles of Wharfedale, undated
Whilst a copy of this document is not before me, an extract from it is supplied from page 82 of the document “NAE Docs 2005”. It provides general information about Nun Appleton and Ryther. 

Reasoning
Whether the appeal route was a cul-de-sac way
The Ings Occupation Road, as awarded by the inclosure process, terminated at a private land parcel. This is shown by the phrase “and further southward between allotments in the said Ings to and into an allotment awarded to Thomas Mollet the elder”, in the 1804 Award. The route’s cul-de-sac status is further supported by the description of Thomas Mollet the elder’s allotment awarded between “the end of the Ings Occupation Road” and the river at Pages 63-64 of the Award. 
The 1797 Inclosure Act stipulated that it did not prevent the proprietors of the West Ings having a road to the river in order to procure water or for other reasons. However, this does not indicate that such a road was ever constructed. Moreover, in concerning the owners of land in the West Ings only, it does not suggest that a public right of way was intended to exist over any such road. The provision consequently does not provide evidence in support of a private or public right of way connecting the southern end of the Ings Occupation Road and the river.
The Inclosure Award recorded a watering place in Bolton Percy which was to be maintained by the Surveyors of the Highways, at page 29. It was consequently open to the commissioners to do the same if a watering place had existed at the river to the south of the appeal route. However, no such place is recorded. The other evidence before me, similarly, does not indicate that the appeal route led to a watering place at the river for horses.
The inclosure documents and subsequent early maps, such as Hobson’s (1844) and the mid-nineteenth century Ordnance Survey maps, do not indicate any place likely to have attracted the public at the appeal route’s southern terminus at those times.
Later evidence between 1889 and 1952 shows the presence of the Ryther ferry. No route between the southern end of the awarded Ings Occupation Road and the riverbank is generally shown on the submitted evidence, although it is submitted that one appears on the 1897 Nun Appleton Estate deeds. 
The 1897 deed plan depicts a curved line between the end of Jew Leys Lane on the West Ings and the riverbank, in the approximate location of the appeal route. The plan marks land parcels of the Nun Appleton Estate. In light of the absence of a path along the dashed line on all of the other evidence considered and the shading and numbering of land within the line to indicate the estate, it is most likely that the line depicts the estate’s boundary.
The Nun Appleton Estate deeds of 1919 show the appeal route as a track to the West Ings, with an adjoining dashed line which approximately corresponds to the estate boundary depicted on the 1897 deeds leading to the towpath. This line is also shown on the 1917 Nun Appleton Estate sales particulars and plan of lots, on which I consider it to represent the boundary of a land parcel annotated “J.Cundall” rather than a path. This is reinforced by the appearance, on the 1917 plan, of the Wheatley land parcel which is also delineated by single dashed lines. 
The apparent presence of gates across the appeal route at two-three points on the 1917 and 1919 documents additionally does not provide support for the existence of public rights over the route at the time. 
Furthermore, the 1913 One inch Ordnance Survey map shows the Ryther ferry with a dashed line leading away from it along the riverbank towards Nun Appleton. This evidence lies chronologically between the 1897 and 1917/1919 documents, and supports use of the current riverbank Footpath 8 for access to and from the Ryther ferry at the time, rather than the appeal route.
The later 1950 Schedule accompanying a map under the National Parks and Access to the Countryside Act 1949 additionally supports the use of Footpath 8 to access the Ryther ferry, setting out that the path led to the ferry and was considered to have been subject to “uninterrupted user by public for many years”. 
Thus, the documentary evidence wholly indicates the appeal route to be a cul-de-sac which has not led to a place of popular resort. For the above reasons, I do not concur with the submission that the evidence shows use of the appeal route to access the river for water or to use the Ryther ferry. Furthermore, any reason for public use of the route as a cul-de-sac is not apparent. These considerations weigh against the route having been a public right of way over the time periods considered. 
As I have found above that the appeal route was a cul-de-sac, case law that a short section of route may be presumed to hold the status of the two highways linked by it does not provide support for the appeal.
Status of the Ings Occupation Road in the 1804 Inclosure Award
It is submitted that the description in the Award of the Ings Occupation Road “continuing southward over Dam ffield…and then in its ancient course through Jew Leys Lane” indicates that the appeal route had been used by the public. However, the 1715 Map of the Lordship depicts Jew Leys Lane to end at a route to the north of the appeal route. The 1805 Plan of the Townships also shows Jew Leys Lane to the north of the Appleton Ferry road, with the appeal route to the south annotated as Ings Occupation Road. 
Thus, even if the term “ancient course” indicated existing public use of Jew Leys Lane at the time of the area’s inclosure, this did not clearly refer to the appeal route. Furthermore, even if part of the “ancient” route had included the appeal route, the evidence before me does not indicate whether it carried public rights. Accordingly, the submission does not provide support for the appeal.
The Ings Occupation Road is awarded as a private or occupation carriage road between the south end of Bon Lane and an allotment on the West Ings. This status is awarded for the whole of the route. The Appleton Ferry Road is a public bridle road awarded to follow the northern section of the Ings Occupation Road. I agree with the submission that, if the intention of the Inclosure Award had been to award public vehicular rights over the Ings Occupation Road, there would have been no need to award the concurrent Appleton Ferry Road as a public bridle road. This consideration weighs against the Ings Occupation Road having been set out to carry public vehicular or bridleway rights.
The evidence does not explain how Bon Lane is considered to have become a public road and whether this is comparable to the appeal route in any way. Therefore this consideration does not lend support in favour of the existence of unrecorded public rights over the appeal route.
Whilst the awarded bridges within the Ings Occupation Road were described as public, they were to be maintained by landowners in the West Ings. This accords with the Act’s provision, at page 14, that all bridges were to be maintained “by such person or persons, and in such manner, as the said Commissioners shall…direct”.
The Act and Award do not set out the intended use of such public bridges. Furthermore, their privately maintainable nature does not indicate that they were intended to carry public rights. Thus, the description of the carriage bridges in the Ings Occupation Road as public does not weigh in favour of the existence of unrecorded public rights over the road. This accords with the finding of the 2007 Decision that “the bridges are public to ensure that the public drainage system works correctly, not to ensure that the road system works correctly. Therefore I believe that the public or private nature of the road which passes over the bridge is not relevant”.
Whilst it is suggested that the Ings Occupation Road formed a public byway for access to the Ryther ferry, the ferry is not depicted in the inclosure documents and is not shown in other evidence until 1889, many decades after the inclosure process was completed. Therefore there is no indication that the road was set out for access to the ferry.
Provisions at page 17 of the Inclosure Act of 1797 allow for lands not to be allotted and for a conditional right to stock some common or waste lands. They do not, however, refer to common land to which a right of public access was retained. Furthermore, the appeal route has not been shown to have formed access to such land. 
Maintenance of roads and ways in the 1797 Inclosure Act and 1804 Inclosure Award
Roads and ways which were publicly maintainable at the time of inclosure may have carried public rights. The local Inclosure Act of 1797 contains separate provisions regarding the maintenance, once set out, of two categories of way. 
Responsibility for the maintenance of public highways would lie with the inhabitants at large of the parish, in the same way as it did pre-inclosure. 
Responsibility for the maintenance of “other public Roads not being Carriage Roads, and also the said private Roads and Ways” would lie with “such of the Proprietors of Lands within the said Townships of Bolton and Appleton as the said Commissioners shall order and direct”. The Act consequently only provides power for the inclosure commissioners to direct that private roads and ways are maintainable by landowners.
However, the Award of 1804 states that private or occupation roads are to be maintained by “the Inhabitants and Occupiers of lands in Appleton aforesaid in like manner as the Public roads of this Kingdom are or shall be by law”.
Thus, no power exists within the Act for the commissioners’ subsequent direction, in the Award, that private roads and ways are to be publicly maintainable. Accordingly, I concur with the finding of the 2007 Decision that the inclosure commissioners acted ultra vires in moving responsibility for the maintenance of private roads from landowners to the public at large.
The above considerations do not support the submission that the Ings Occupation Road was set out for public use by the inclosure process.
Gates across the appeal route
A line which is likely to represent a gate is drawn across the northern end of the appeal route on Ordnance Survey Maps between 1893 and 1952. This coincides with the dates over which the Ryther Ferry is shown in evidence. Notes from the 1951-2 Account book record that a levy was proposed to cover the cost of a gate to the Ings. The Parish Council minutes from the 1950s record that a resident had complained about the erection of such a gate, but that the council considered that the appeal route formed private access only. 
A further gate appears to be shown across the appeal route near Moat Hill in evidence between 1849 and 1919.
Whilst there is no evidence of the gates having been locked over the periods they were present, their apparent presence over several decades does not provide evidence in favour of the appeal route having been openly available for public use as part of a highway network at the time.
It is submitted that the presence of bridle gates lends support for the existence of public rights over a route. However, as the evidence does not indicate whether the apparent gates across the route were bridle gates, the submission does not provide potential support in favour of the appeal.
Historic definitions
Definitions are provided from documents from 1654 to 1905. The other evidence before me does not indicate any reliance upon these definitions. Thus, they are not shown to have been applied to the appeal route at any point. Furthermore, many of the documents appear to have been produced by individuals for an unknown purpose. Their provenance and influences are consequently unclear, which reduces their reliability. As several of the quoted documents were produced many decades before or after the inclosure process, definitions may additionally have altered in the intervening periods. Thus, whilst they provide snapshots of individual points of view, the definitions give only general evidence which does not lend support to the appeal route being an unrecorded public right of way.
The extract from the AG v Woolwich (1929) case law relates to the use of the term “lane”. It does not have clear parallels with the appeal route, however, as that route has not connected two main roads. 
The 1939 Oxford Shorter Dictionary definition defines a byroad or cross road as a “vicinal” way or road which is a local common way. One document, the 1844 Hobson’s Map of Yorkshire, depicts the appeal route as a cross road. It is unclear whether the dictionary definition intends to refer to a public right of way, and whether the dictionary makers and the 1844 map makers had the same understanding of the term “cross road”. Definitions may also have altered in the intervening century. Thus, the dictionary extract does not support the Hobson’s Map makers having intended to depict the appeal route as a public right of way. 
Other evidence and submissions
Brief extracts are provided in respect of routes within other Inclosure Awards of 1793 (Newholme-cum-Dunsley) and 1831 (Brampton). However, even if these submitted extracts had awarded public rights over the routes highlighted, the inclosure process for the appeal route was completed under powers set out within an individual private Act, at a different time and location from the two other Awards. There is consequently nothing before me to suggest that the other inclosure awards should inform an interpretation of the appeal route’s depiction within the 1804 Bolton Percy and Appleton Roebuck Award.  
The maintenance provisions of the Highways Act 1980, to which I am referred, allow for the adoption of a private street by a council. However, no evidence is before me to suggest that such a procedure has occurred in respect of the appeal route. The provision consequently does not support the appeal route being a public right of way.
Several extracts from case law are provided in respect of the submission that pre-existing roads were not automatically stopped up by the inclosure process. Irrespective of the submission, I have not identified a pre-existing public right to have existed over the appeal route at the point of inclosure. Thus, the extracts do not provide support in favour of the appeal.
The 2001 witness statement which describes having been turned back on the appeal route by a gamekeeper does not provide support in favour of the route having been available for public use at the time. The witness statement which appears to describe having considered the appeal route to have been a public right of way provides some evidence in favour of the appeal route having had a reputation as public at the time. However, this evidence is negligible in degree as supporting details such as the basis for this belief, its duration and whether public use of the appeal route was ever actually attempted are not provided.
Whilst it is submitted that evidence was heard at the previous public inquiries regarding use of the appeal route by cyclists to access the Ryther ferry and for picnics and swimming in the river, this evidence does not appear to be before me. Therefore it does not attract weight in this decision.
Whilst the submissions concerning the “disclaimer” on Ordnance Survey maps (that a way shown is not evidence of a public right of way), instructions to OS surveyors and views on Ordnance Survey maps are of interest, it is an established principle that such maps show the physical existence of routes but not their status. The submitted publication extracts consequently do not overcome this. 
The submission that customers of the Ryther ferry from Bolton Percy or Appleton Roebuck would use the appeal route, as the shortest route, is not supported by the evidence overall and hence forms conjecture, which does not lend support for the appeal. Furthermore, the apparent presence of a gate across the northern end of the appeal route on Ordnance Survey Maps between 1893 and 1952 almost precisely coincides with the dates over which the Ryther Ferry appears in the evidence. As the gate introduced a physical barrier which did not previously exist, its presence does not provide support for the submission that the route was intended or used as public access to the ferry.
 The suggestion that prams and cycles would have been carried on the Ryther ferry is not supported by the evidence before me and hence forms conjecture. It consequently does not attract weight in my decision.
The appeal route is included in a numbered land parcel and is not subject to a deduction from the tax for public rights of way on the Finance Act documents. Furthermore, two public roads in the vicinity are shown differently from the appeal route, as they are not included in a numbered land parcel. The documents consequently do not provide support in favour of the appeal.
Whilst the 1932 Act instructions provide background information concerning Tithe Maps, successive cases have found that the fact that a road is shown on a Tithe Map is no indication as to whether it was public or private. The submitted Tithe Map extract shows only the existence, and physical extent at its southern end, of the appeal route at the time, and does not provide support in favour of the appeal.
The Definitive Map process in the 1950s describes Bridleway 9 leaving a county road at Red Lodge, to the north of the appeal route. The county road referred to may have been part of the historic route of Jew Leys Lane. However, the appeal route was separate from that section, and the document does not indicate that the appeal route was considered to be a county road. The extract consequently does not provide support for the appeal.
Lidar imagery appears to show parallel ditches alongside much of the appeal route. However, their presence offers no evidence regarding whether the route between them was subject to public or private rights.
The 2004 statement of Bert Jackson regarding the Ryther ferry was taken by another person, is not signed by Mr Jackson, and details of the interval between the discussion and the notes being set down are not provided. Whether it forms an accurate record of Mr Jackson’s testimony is consequently unclear. The statement refers to recollections from 50 years before it was taken, which is a substantial interval which may naturally make accurate recollections challenging. It does not refer to Mr Jackson having worked at the ferry himself, yet includes information on the ferry’s operation (such as the onward destinations of passengers) without details of the evidence’s origin.
Together, these considerations introduce significant uncertainty regarding the evidence within Mr Jackson’s statement. Accordingly, the statement attracts only negligible weight in this decision. However, it does not contradict other documents from 1889 to 1952 which show the existence of the Ryther ferry into the 1950s. 
The 1844 Hobson’s Map depicts the appeal route as a cul-de-sac that does not join the river. It does not, however, indicate that this depiction is due to seasonal flooding of the West Ings resulting in an unmarked southern section of the route being periodically unavailable.
Similarly, it is submitted that public rights of way have been recorded across land which is subject to tidal change, where well-defined start and end points exist. I am invited to conclude that the lack of evidential depiction of the appeal route where it crosses the West Ings may be attributed to such circumstances. 
However, both of the above considerations do not add weight in favour of the appeal because they are conjecture without an evidential basis due to the absence of supporting plans or documents showing a route of any type across the West Ings to the river. 
Conclusion
The submitted evidence wholly indicates the appeal route to be a cul-de-sac which has not led to a place of popular resort, with no clear reason for public use of the route as a cul-de-sac. This weighs significantly against the route having been a public right of way over the time periods considered.
Although inclosure and Finance Act documents can form material evidence of public rights of way, these documents do not indicate the appeal route to be public. The historic definitions, Ordnance Survey information and case law do not support the appeal route being an unrecorded public right of way. The evidence in favour of the appeal is negligible in degree.
As a result of the above considerations, the evidence before me does not show that a public right of way over the appeal route is reasonably alleged to subsist.
Having regard to these and all other matters raised in the written representations, I conclude that the appeal should be dismissed.
Formal Decision
I dismiss the appeal.
Catherine Beeby
INSPECTOR
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