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	This Order is made under Section 119 of the Highways Act 1980 (the 1980 Act) and is known as the Leicestershire County Council (Public Footpath E14 (Part) at Remount Barracks, in the unparished area of Melton Mowbray, and the Borough of Melton) Public Path Diversion Order 2024.

	The Order is dated 11 January 2024 and proposes to divert part of the public footpath as shown on the Order Plan and described in the Order Schedule.

	· There was one objection outstanding when Leicestershire County Council (the Council) submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

Summary of Decision: The Order is confirmed.

	

	

	


Preliminary Matters
1. I have found it convenient to append the Order Plan, as produced by the Order Making Authority (OMA) for ease of reference.
2. In January 2023, the Council received an application from the Defence Animal Training Regiment (DATR), on land owned by the Ministry of Defence (MOD), to divert part of Public Footpath E14. The effect of the Order, if confirmed, would be that at the end of 30 days from the date of confirmation a public footpath would be created on the route shown by a bold broken line on the Order plan and described in Part 2 of the Schedule.
3. The Order, if confirmed, further provides for the extinguishment of public rights over the existing route of Footpath E14, shown by a bold continuous line on the Order map. However, notwithstanding the provisions relating to extinguishment, those rights would not be extinguished until the Council had certified that the works described in Part 3 of the Schedule had been completed to its satisfaction pursuant to section 119(3) of the Highways Act 1980.
4. At the time of my site visit, I observed the presence of 3 stiles on the current route of the footpath, subject to the Order. However, as they are not recorded as limitations on the Definitive Map and Statement (DMS), I would therefore regard these features as temporary obstructions and therefore do not treat them as material considerations in my determination.

Main Issues 
5. Section 119(6) of the 1980 Act involves three separate tests for an Order to be confirmed. These are:
	Test 1: whether it is expedient in the interests of the landowner, occupier or the 	public for the path to be diverted. This is subject to any altered point of 	termination of the path being substantially as convenient to the public.
	Test 2: whether the proposed diversion is substantially less convenient to the 	public. 
	Test 3: whether it is expedient to confirm the Order having regard to the effect 	which, (a) the diversion would have on public enjoyment of the path as a whole, 	(b) the coming into operation of the Order would have as respects other land 	served by the existing public right of way, and (c) any new public right of way 	created by the order would have as respects the land over which the right is so 	created and any land held with it.
6. In determining whether or not to confirm the Order at Test 3 stage (a)-(c) are mandatory factors. On (b) and (c) of Test 3, the statutory provisions for compensation for diminution in value or disturbance to enjoyment of the land affected by the new paths must be taken into account, where applicable. 
7. Regards must also be had to any material provision contained in a rights of way improvement plan (ROWIP) for the area under section 119(6A). Other relevant factors are not excluded from consideration and could, for instance, include those pointing in favour of confirmation. 
Reasons
Whether it is expedient in the interests of the landowner, occupier or the public that the path should be diverted 
In the interests of the landowner
8. The DATR operates the site as an animal handling centre for military working animals, specifically horses. Part of Footpath E14 (Melton Mowbray) crosses a field laid out as a cross-country riding course. During my site visit, I observed a water hazard and a recently planted area of trees on the definitive line of the footpath. I consider these to be temporary obstructions and not material for the purpose of deciding whether or not I should confirm the order.
9. The activities undertaken within the field include show- jumping and cross- country training which are regarded as incompatible with the presence of a footpath by the applicant. The DATR provides that it would be better able to manage the safety of the public and safety of their activities within the field if the path was diverted. In addition, it is noted that the specific field is designated as a helicopter landing site, for the purpose of landing the air- ambulance in an emergency. Whilst this specific point is not a key reason for the application having been made, I have found it does provide additional context in terms of the expected use of the field as a helicopter landing site, on occasion, and there have been instances in the 12-month period prior to application directly related to DATR incidents.
10. On site, I walked the existing route from point A to point B as indicated on the Order plan. The ground was dry; the field was laid to grass and was set out in accordance with its use as a show jumping course. I encountered no other people or animals in this field at the time of my visit. On reaching point B, I crossed a stile to enter the adjacent field to the north-west. The unaffected line of Footpath E14 continues in a north- westerly direction from point B. Whilst standing at point B, I looked to the south in the direction of Asfordby Road, along the line of the proposed diversion. 
11. The proposed diversion, if confirmed, would run alongside the eastern boundary of a large paddock within which horses were grazing. I stood immediately south of point B, observing the diversion route from outside the paddock fencing. It is at this point where it is intended a kissing gate will be installed to facilitate access across the field boundary. Having stood for some time observing the horses within the paddock, albeit at the far end, I was aware they had noticed my presence however they did not approach me. 
12. I consider that, whilst users of the path would be likely to encounter horses on both the existing route and the proposed diversion, the interaction would be of a different character. Whereas horses on the proposed diversion route would generally be grazing, those observed from the existing route may be actively engaged in equestrian activities, including the use of a show-jumping course under the control of a rider.
13. As a result, the management of land used solely for grazing and that in which active training and show jumping would be taking place would be quite contrasting, from the perspective of the landowner. There is no dispute that the landowner has responsibilities to ensure their activity does not negatively impact users of the footpath, however in my view, it would be easier for the landowner to manage a field used for grazing, through which a footpath runs, than one where horses with their riders are engaged and focused on training activities. 
14. I am of the opinion there is a greater potential risk of interaction between users of the existing footpath and horses than is likely to be experienced on the diversion route, which traverses through a paddock used for grazing.
15. Given the reasons for the diversion, it is relevant to consider the Government Guidance on diversion or extinguishment of public rights of way that pass through private dwellings, their curtilages and gardens, farmyards and industrial or commercial premises (August 2023). This says:
	“Members of the public may not be comfortable following a path through a 	contained space of this type because doing so feels like infringing on the privacy of 	a house owner, or potentially disrupting, or being endangered by, activities within a 	farmyard or commercial premises. Such path alignments can deter people from 	exercising the public’s right to use the path”. 
16. I regard this guidance as being pertinent in this case, as the current line of the path passes through a contained space within which horse training activities are taking place. As such, I consider there is potential for disrupting and endangerment, both from the perspective of the path user and the equestrians engaged in training activity and therefore it would be, in my view, expedient in the interests of the landowner if the Order were confirmed.

In the interests of the public
17. The Order is not expressly made in the interests of the public, however it falls to me to consider whether there is benefit to the public, should the Order be confirmed. Considering the 2023 Government Guidance, I am of the view that it would be in the interests of the public to not find themselves in a situation where they are required to diagonally cross the field amid training activity. Horses are large animals and it is clear in my mind that an interaction between a horse and rider with a pedestrian could have potentially serious consequences for all involved.
18. Referring again to the same 2023 Guidance, I also consider that some users may not be comfortable entering a field where they observe horse training activity underway. It may not be obvious from their standpoint whether it is safe to proceed or whether they should attempt a different route. However, this is a case where they are encountering horses potentially moving at pace and this may have the effect of discouraging path users who may not be confident, they can proceed safely. 
19. The current route of Footpath E14 is accessed from the highway at the junction of Asfordby Road and Collingwood Close. Having passed through the hedge, it is possible to see the exit point on the opposite side of the field towards which path users would progress. The physical features associated with the show jumping course, water hazards and fences are situated on both sides of the footpath. As such, a path user encountering a rider utilising the course could expect them to cross in front of them or behind them as they progressed. Therefore, in my view, there is a risk of potential interaction between pedestrians and equestrians at various points along the footpath as it passes through the field. 
20. Considering the above, and for reasons of safety for both footpath users and DATR personnel, I therefore consider the Order is expedient in the interests of the public. 
Whether any new termination point is substantially as convenient to the public
21. In opposition to the Order, the objector has suggested that the diversion route would be less convenient should the termination point onto Asfordby Road be relocated to Point C, on the Order plan. The suggestion is that the current route terminates immediately opposite the junction of an ORPA (Other route of Public Access) which is, in their view, a natural continuation of the route to a Church and additionally other public rights of way leading off the same road. Whilst I can see merit in this perspective, I do not consider the altered termination point as being particularly less convenient when viewed in the context of the overall length of E14, or that, of a longer, circular walk, via Kirby Bellars as suggested by the objector. 
22. The DMS indicates that E14 continues from point A in a generally north-westward direction for a considerable length, well beyond the scope of the Order plan. If travelling in this direction, the first point at which E14 intersects with another public highway is where it crosses Welby Road. I have approximately measured this on the DMS extract as being circa 1100 metres. The diversion route would add around 100 metres or so to the overall distance of the length of E14 between Point A and Welby Road. Given this context, I do not consider this to be substantially less convenient.
23. The proposed new termination point at C, on the Order plan, can be accessed from both the east and west via a surfaced footway, which is part of the existing highway, Asfordby Road. The footway acts as a pedestrian refuge, distinct from the carriageway, and I witnessed two people utilising it during my site visit, in opposite directions. Should I decide to confirm the Order, I am satisfied that users of E14 egressing onto Asfordby Road at Point C would be exiting the field onto a footway which is already apparent and in use by the public, and, as such, provision is in place from the perspective of separating pedestrians with vehicular traffic.
24. At the time of my site visit, I observed the presence of a designated crossing point of Asfordby Road in the vicinity of Point A, at the junction with Collingwood Close. With regards the objectors concern regarding the natural continuation for walkers wishing to continue to or from the Church (via the ORPA), both the diversion route and the current route would use this crossing point with ease. There is no footway on the southern side of Asfordby Road between Points A and C and the crossing point at A is immediately opposite the ORPA, signed as Sysonby Grange Lane.
25. Overall, for the reasons given, I consider the termination point is substantially as convenient, particularly in the context of the overall length of Footpath E14 and its connectivity to other highways.
Whether the new path will not be substantially less convenient to the public
26. The effect of the proposed diversion would create a dog- leg towards the southeastern end of Footpath E14, where currently none exists, in terms of onward travel. However, looking at the length of the whole path and taking into consideration its wider context in the highway network, the desire line overall is retained and the diversion represents a minor deviation from the current direct route, in my view.
27. Both the current route and the diversion route, pass over land which forms part of the MOD DATR site. Users on either route could expect to encounter horses, but it is the nature of those potential interactions which I consider pertinent here. The diversion route cuts diagonally across a field which sees active horse training, with riders on horseback making use of the show jumping course that is set out within the field. In contrast, users of the proposed diversion may encounter horses grazing, or even at rest. The dynamics, in my opinion, are different between the two potential scenarios. Whilst there remains a residual risk of entering a field containing any animals, I consider the diversion route represents a likely reduction in the potential risk posed.
28. On site, I was able to view the diversion route clearly from two perspectives and partially, through the hedge at Point C. When observed at Point B, looking south towards Point C, I could see the paddock sloped away from the hedge line, the effect being that the proposed diversion would be on higher ground than the remainder of the field in which it was situated. There is a ditch on the opposite side of the hedge which may facilitate drainage from the adjacent training field. I could see that the diversion route was undulating, but only to a minor extent. The condition of the ground appeared comparable to that of the field over which the unaffected section of E14 passes, from Point B, heading north- westwards.
29.  I consider the apparent overall condition of the ground at the time of my visit, between Points A and B, across the training field, to be marginally better than that between Points B and C. However, I do not regard this difference as sufficiently significant to render the proposed diversion substantially less convenient for the public. Whilst I accept that sections of the proposed diversion route may become muddy during periods of wet weather, particularly in winter, I consider that similar conditions are likely to be experienced on the unaffected section of the footpath to the north-west of Point B. In addition, the equestrian cross-country training activities undertaken within the field between Points A and B, may, themselves, contribute to wet and muddy ground conditions, as horses can churn the surface and carry water from the adjacent water hazards onto the route.
30. The landowner has alluded to the field through which the existing route runs as being prone to flooding. It is suggested that the diversion route benefits from better drainage in comparison. As conditions were dry when I visited, I did not observe any issues relating to poor drainage on either route. The condition of the ground was not raised in objection to the Order; however, I regard it is a factor I must consider when deciding whether the new path will not be substantially less convenient when compared to the current route. Overall, I find that it will not be substantially less convenient to the public.
The effect of the diversion on public enjoyment as a whole
31. I am required to compare the likely experience of users of the current path as opposed to that afforded by the diversion route.
32. The primary purpose of the application is to facilitate the management of a horse training field through which the existing footpath passes. The objector acknowledges the use of the land by the DATR and suggests that the footpath pre-dates the construction of the cross-country course. Be that as it may, both the footpath and the training facilities currently exist, and the application falls to be considered on the basis of the circumstances as they presently stand and whether the statutory tests for diversion are met.
33. In consideration of the section of path between A and B, I would look at the user experience in terms of enjoyment. On a day, such as when I visited when there were no training activities taking place, this section of path offers a direct route aligned with the onward travel direction of the path that is straightforward to negotiate. It is fairly open in nature, there are views across to the DATR training stables on one side and the Asfordby Road is largely hidden from view on the other, due to the presence of hedges.
34. With regards the current route, I suggest that the user experience would be quite different on a day when training was actively underway. It is reasonable to anticipate, in my opinion, that some users would be concerned about crossing the field when there are equestrians utilising the course, in particular some individuals may be walking dogs and have additional concern on the potential to spook horses, carrying riders. I accept this will not be a concern for all users, it is subjective and opinions will differ, especially for those who may have undertaken this walk a few times, during training, without incident. Additionally, some path users may be familiar with horses, however, as such, I would expect they would also understand the potential risks, both from the perspective of the equestrian and the path user. 
35. I have already referred to the fact that the water hazards and fences for the show jumping are apparent on both sides of the path and that users could potentially interact with riders at various points on the current path alignment. Although users encountering riders in the field may elect to deviate from the recorded line of the path, any such deviation would be outside the highway unless justified by the presence of an obstruction preventing passage. I therefore attach greater weight to the effect that the activity itself may have upon users’ willingness or ability to use the path than to any assumed ability to circumvent it.
36. The proposed alternative route would require walking alongside Asfordby Road. I agree with the objector’s suggestion that some users may find this less enjoyable, due to the presence of road noise and pollution. These are factors which are not an issue for users of the current footpath. However, taking this point into account cumulatively with potential safety concerns on the current footpath, and more widely, in the context of the overall length of Footpath E14, on balance, I do not view this as overly detrimental to public enjoyment as a whole.
37. On site, I took time to view the diversion route from the field boundary, on the western side of the training field through which E14 currently runs. There is a substantial gap in the hedge, which is currently fenced, but through which I was able to clearly observe the diversion route, in both directions from approximately its midpoint. I had earlier eluded to the ground conditions being similar to that which exists over the continuation of the unaffected section of the path, progressing generally north- westwards from Point B. It was from this vantage point and looking south when stood at Point B that I was able to make this assessment.
38. Having regard to all of these factors and having considered the points raised in objection to the Order, I do not consider the effect on public enjoyment, as a whole, to be substantially compromised if the Order was to be confirmed.
The effect the coming into operation of the order would have with respect to the other land served by the existing path and the land over which the new path would be created.
39. The land on which both the current footpath and the proposed diversion are situated, are within the land ownership of the applicant. No issues are raised which suggest that the diversion would have any adverse effect on land served by the existing route or on the land over which the alternative route would be created.
Consideration of the Order in light of any material provision contained in the ROWIP
40. In submissions, the OMA referred to relevant policies contained within the Leicestershire Rights of Way Improvement Plan. It is the Council's policy to consider proposals which move paths away from working areas or curtilages, enhance access opportunities, and create routes available to as wide a range of users as possible.
41. Having regard to those objectives, I consider that the Order, if confirmed, would broadly accord with the aims of the ROWIP. In particular, I give significant weight to the objective of moving paths away from working areas or curtilages, which I find to be of direct relevance in the circumstances of this case. Conversely, I do not consider that the proposed diversion would materially enhance access opportunities. In reaching that view, I have attached limited weight to the presence of stiles on the existing route because they are not recorded on the Definitive Map and Statement and therefore do not form part of the lawful highway. Nevertheless, I am satisfied that the Order would not conflict with the relevant aims of the ROWIP.
Other Matters
42. I note the existence of a verge on the southern side of Asfordby Road. However, no evidence has been provided regarding its legal status or suitability for pedestrian use, and it has not been advanced by any party as an alternative means of access to Point C. In those circumstances, I have not considered it further.
43. The OMA also referred to the presence of a permissive path on the southern side of Asfordby Road, within land operated as a golf course. However, the route is permissive in nature, is not recorded on the DMS and lies on land outside the applicant's control. As such, its continued availability cannot be assumed and I do not regard it as a suitable alternative means of accessing Footpath E14 at Point C, the proposed new termination point on Asfordby Road. I have therefore assessed the Order on the basis that the public footway on the northern side of Asfordby Road provides the principal means of access between Points A and C, for the purposes of considering the statutory tests.
Overall Conclusion
44. I found that the Order is expedient in the landowner’s interest in terms of their ease of management of the field, which is operated as a military animal training facility, specifically equestrians utilising a show- jumping and cross- country course, through which part of Footpath E14, Melton Mowbray runs. I am convinced that there is, in all likelihood, the potential for interaction between users of the public right of way and equestrians undertaking training and that this presents a significant management issue for the DATR. 
45. I consider also that there is a benefit to the public, the diversion route eliminates potential conflict between those utilising the footpath and horses, with riders in training. I acknowledge the public may still encounter horses on the diversion route, however I consider this likely to be more passive in nature, as the horses will be grazing as opposed to actively in training and bearing a rider. I have formed the view that it would be expedient to the public, if the Order were confirmed.
46. Having regard to the objection, I consider the matters raised in respect of public enjoyment to be particularly relevant, the diversion route will, if confirmed, require the public to utilise a footway immediately adjacent to Asfordby Road and will therefore experience some level of noise and pollution accordingly. Whilst I accept this, I have to consider all of the attributes of the current and diversion routes as a whole, and, I do not view this specific point as well as the minor increase in the overall length of the path as carrying sufficient weight overall to prevent me from confirming the order. I am therefore minded, to confirm the Order. 
 
Formal Decision
47. I confirm the Order.

H E Baker
INSPECTOR
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