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	This Order is made under Section 119 of the Highways Act 1980 and Section 53A(2) of the Wildlife and Countryside Act 1981 and is known as The Oxfordshire County Council, Fifield Footpath No.4 (part), Public Path Diversion and Definitive Map and Statement Modification Order 2024.

	The Order is dated 4 September 2024 and proposes to divert parts of footpath no.4 as shown on the Order Plan and described in the Order Schedule.

	· There was one outstanding objection when Oxfordshire County Council submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

Summary of Decision: The Order is confirmed subject to minor modifications as set out below in the formal decision.

	


Preliminary Matters
I have referred to the points of the route given in the Order Plan and a copy of this is attached for ease of reference.
Main Issues
Section 119(6) of the Highways Act 1980 (the Act) involves three separate tests for an Order to be confirmed. In summary these are:
· Test 1: whether it is expedient in the interests of the landowner, occupier or the public for the path to be diverted. This is subject to any altered point of termination of the path being substantially as convenient to the public.

· Test 2: whether the proposed diversion is substantially less convenient to the public.

· Test 3: whether it is expedient to confirm the Order having regard to the effect which (a) the diversion would have on public enjoyment of the path as a whole; (b) the coming into operation of the Order would have as respects other land served by the existing public right of way; and (c) any new public right of way created by the Order would have as respects the land over which the right is so created and any land held with it.
In determining whether to confirm the Order at Test 3 stage, (a)-(c) are mandatory factors. With regard to (b) and (c) of Test 3, the statutory provisions for compensation for diminution in value or disturbance to enjoyment of the land affected by the new path must be taken into account, where applicable. Under s119(6A) of the Act, regard must also be had to any material provision contained in a Rights of Way Improvement Plan (ROWIP) for the area. Other relevant factors are not excluded from consideration and could, for instance, include those pointing in favour of confirmation.
Reasons
Whether it is expedient in the interests of the owner, lessees or occupiers of the land and/or the public that the path should be diverted
The Order concerns the diversion of a section of footpath that currently runs diagonally across the garden of the residential property known as Altarnun. Since the route was recorded, planning permission has been implemented for a larger replacement dwelling. The new house is configured differently within the plot and is generally positioned closer to the definitive line of the footpath. Its southern elevation incorporates numerous windows and glazed doors opening directly onto a terrace that is orientated towards the route and used for sitting out and recreation. The updated landscaping scheme also includes features such as a multi-use play area, raised planting beds and a greenhouse, which either encompass or lie in close proximity to the definitive route.
In these circumstances, the continued use of the definitive path would result in users passing through a central part of the domestic curtilage and close to areas intended for day-to-day family life and recreation. This would have a harmful effect on the privacy enjoyed by the occupants and would reduce their ability to make full use of their home and garden.
Consequently, I am satisfied that it would be in the interests of the landowners for the footpath to be diverted to a more peripheral alignment within the property. The proposed route would increase the separation between path users and the dwelling, together with its principal outdoor amenity areas, thereby providing a greater degree of privacy and reducing the interaction between the private use of the property and the public use of the path.
Whether any new termination point is substantially as convenient to the public
The existing termination point at A would remain unchanged. However, the diverted route would terminate at a new point, D, situated further south on Bruern Road. From point D, users would travel for approximately 4 metres along Bruern Road before joining bridleway BR5, which in turn connects with footpath FP4 at point B.
Users travelling between points A and B would be required to walk a slightly greater distance than at present. Nevertheless, the increase in length would be modest. The new termination point would provide a convenient connection with bridleway BR3 across Bruern Road. Access at point D would be through a gap and the terrain is flat.
Taking these factors together, the new termination point would provide a similar level of accessibility and maintain the practical connectivity and functionality of the surrounding rights of way network. Accordingly, the proposed termination point would be substantially as convenient to the public as the existing one.
Whether the new path will not be substantially less convenient to the public
In comparison with the definitive route between points A and B shown on the Order Plan, the proposed route would be less direct and approximately 69 metres longer. However, it is likely that FP4 is used predominantly for recreational purposes, either by those walking to or from Fifield or as part of longer recreational journeys, including use of the d’Arcy Dalton Way. In that context, the additional distance would be negligible. The necessary changes of direction occur over a short section of the route and close to signed bridleways, such that I do not consider the alignment would be unduly confusing to users.
To reach point B, users would proceed from point D along the verge of Bruern Road for approximately 4 metres before joining BR5. I have carefully considered the implications for public safety. However, this distance amounts to only a few strides for most walkers and consequently their exposure to traffic would be very brief. There is some space within the verge on which to walk and there is no persuasive evidence before me that conditions would routinely force users into the carriageway.
Furthermore, Bruern Road is subject to a 20mph speed limit along this section. Vehicles approaching Fifield would generally be reducing speed owing to the proximity of the settlement, associated signage and the alignment of the road. Whilst concerns have been raised regarding vehicle speeds, there is little substantive evidence to demonstrate that pedestrian use of this short section of road would give rise to a significant safety risk. I also note that the diverted route has been available on a temporary basis for some time. Whilst anecdotal evidence has been provided of a resident experiencing uncomfortable interactions with traffic, there is no evidence before me of any recorded accidents, formally reported safety concerns, or other documented incidents arising from use of the route.
Taking these matters together, I accept that the proposed route would be marginally less convenient because of its greater length and reduced directness. However, it has not been shown that the route would be unreasonably long, difficult to use or unsafe.
In addition, the proposed path would be a defined 2 metre wide route, free from gates at point D and crossing generally level ground. These features would assist ease of use, including for those with reduced mobility. The diversion would also provide a convenient alternative for users of BR3 travelling to or from Fifield who wish to avoid a longer section of Bruern Road.
Accordingly, whilst I recognise that the diversion would introduce a small degree of inconvenience, this would be limited in extent and balanced by certain practical advantages. Overall, the proposed footpath would not be substantially less convenient to the public.


The effect of the diversion on public enjoyment of the path as a whole
The definitive route crosses a garden and passes close to the dwelling and its terraced area. Paragraph 4 of the Government guidance on diversion or extinguishment of public rights of way that pass through private dwellings, their curtilages and gardens, farmyards and industrial or commercial premises (2023) recognises that members of the public may feel uncomfortable using a path through a contained domestic space because it can give the impression that they are intruding upon the privacy of the occupiers. In this case, the relationship between the definitive route and the replacement dwelling, together with its reconfigured grounds, is such that I consider it would inhibit the public from comfortably exercising their right to use the path. It follows that, although the surroundings may be relatively open and pleasant, users would be likely to feel awkward or self-conscious when passing through the area, thereby diminishing their enjoyment of the route. Indeed, it is foreseeable that some members of the public may be discouraged from using the path altogether.
The proposed route between Points A and D would run parallel to Bruern Road alongside the existing roadside hedgerow. A further hedgerow is proposed to be planted to the southwestern edge to shield the path from the house and remaining grounds. Consequently, users would walk along an approximately 40-metre section enclosed between hedgerows before reaching Bruern Road at point D. Whilst this arrangement would restrict wider views and create a greater sense of enclosure than currently exists, it would provide a clearly defined space in which the public could exercise their rights without concern that they were encroaching upon a private domestic setting. The enclosure would be limited to a relatively short distance, and the route would comprise a level, 2 metre wide path. These factors would contribute positively to users' experience of the route and there is no persuasive reason to conclude that, with appropriate waymarking, it would be unattractive to the public.
There would be closer proximity to, and greater interaction with, Bruern Road because of the alignment and its termination at point D. However, for reasons already outlined, users' direct exposure to vehicular traffic would be very brief. Bruern Road is an unclassified rural road and there is no evidence that traffic levels are such as to generate undue noise or disturbance. In any event, any increase in exposure to traffic noise compared with the existing route is likely to be minimal. 
Taking these matters together, any reduction in enjoyment arising from increased enclosure and proximity to the road would be outweighed by the benefit of removing the path from the immediate vicinity of the dwelling and its principal private amenity areas. Accordingly, the proposed diversion would be likely to enhance the public's enjoyment of the path as a whole.




The effect of the diversion on other land served by the existing path and the land over which the new path would be created
The landowner supports the proposed diversion, and there is nothing before me to suggest that the diversion would have an adverse impact on the land served by the existing path, nor the land over which the new path would be created.
ROWIP
The Oxfordshire Rights of Way Management Plan 2015-2025 comprises the ROWIP and sets out the Council’s approach to managing and maintaining its public rights of way network. It contains a vision specifying four broad aims. These include that the network adapts to balance the current and future needs of, amongst others, users and landowners. 
The ROWIP also seeks to provide a network that is reasonably accessible to people with limited mobility, vision or understanding. In this regard, the proposed route would offer certain advantages over the definitive path. It would comprise a clearly defined path with a width of 2 metres and access at point D would be through a gap rather than a gate. These features would make the route easier to use for a wider range of people, including those with mobility difficulties. As such, the proposal accords with the broad aims of the ROWIP.
Conclusions on whether it is expedient to confirm the Order
The diversion would be in the interests of the landowners and would satisfy the requirements of the Act in relation to the points of termination. The proposed route would not be substantially less convenient to the public. Having regard to the effect of the diversion on public enjoyment of the path as a whole, on the land served by the existing path and on the land over which the new right of way would be created, no adverse consequences would arise. Indeed, the diversion would be likely to enhance the public's enjoyment of the path as a whole. The proposal would also accord with the broad aims of the ROWIP. Accordingly, it is expedient to confirm the Order.
Other Matters
There is nothing before me to suggest that the proposed diversion would adversely affect agricultural activities, forestry operations, or any specific interests relating to flora, fauna, geology or physiography.
Alternative alignments have been suggested by interested parties. However, the existence of possible alternatives is not, of itself, a relevant consideration under the statutory tests governing the confirmation of this Order. The matter to be determined is whether the proposed diversion satisfies those tests, not whether another route might be preferable. Accordingly, the Order has been assessed on its own merits against the relevant statutory criteria.
The Council has requested modifications to Part 3 of the Schedule to the Order, entitled ‘Modification of Definitive Statement Variation of particulars of path or way’, to reflect revised path descriptions arising from proposed renumbering. Consequential amendments are also sought to the description of the new route, FP21, to remove the reference to FP4. These changes are minor and clarificatory in nature and would ensure consistency with the route descriptions contained in Parts 1 and 2 of the Schedule and with the Order Plan. They would not alter the effect of the Order or the route proposed. Accordingly, the modifications are not so substantial as to require the Order to be re-advertised, and no party would be prejudiced by their inclusion.
Overall Conclusion
Having regard to the above and all other matters raised in the written representations I conclude that the Order should be confirmed with minor modifications.  
Formal Decision
I confirm the Order subject to the following modifications:
· Part 3 of the Schedule to the Order delete “FP4 at” from the description of Path Number Fifield 21.
· Part 3 of the Schedule to the Order add the following line to the table:

	Fifield 4
	FP
	From BR5 leading SSW to Bruern FP13 at the Bruern Parish boundary
	-
	-
	Part renumbered as FP21 following Diversion Order.



Helen O’Connor
INSPECTOR
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