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	This Order is made under section 119 of the Highways Act 1980 and is known as The Borough Council of Pendle Diversion of Public Footpath FP1305054 at Craven Game Farm, Kelbrook Order 2025.

	The Order is dated 13 February 2025 and proposes to divert the public right of way shown on the Order Plan and described in the Order Schedule.

	· There was one objection outstanding when Pendle Borough Council submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

Summary of Decision: The Order is confirmed.

	


Preliminary Matters
A copy of the Order Plan is attached for ease of reference.
The evidence indicates that the section of footpath FP1305054 in question has been obstructed since around 1979. In considering this case, the obstruction has been disregarded and the matter assessed on the basis that the path was open and available for public use.
Main Issues
1. Section 119(6) of the Highways Act 1980 (the 1980 Act) involves three separate tests for an Order to be confirmed. These are summarised as follows:
· Test 1: whether it is expedient in the interests of the landowner or the public for the path to be diverted. This is subject to any altered point of termination of the path being substantially as convenient to the public.

· Test 2: whether the proposed diversion is substantially less convenient to the public.

· Test 3: whether it is expedient to confirm the Order having regard to the effect which (a) the diversion would have on public enjoyment of the path as a whole; (b) the coming into operation of the Order would have as respects other land served by the existing public right of way; and (c) any new public right of way created by the Order would have as respects the land over which the right is so created and any land held with it.
2. In determining whether to confirm the Order at Test 3 stage, (a)-(c) are mandatory factors. With regard to (b) and (c) of Test 3, the statutory provisions for compensation for diminution in value or disturbance to enjoyment of the land affected by the new path must be taken into account, where applicable. Under s119(6A) of the 1980 Act, regard must also be had to any material provision contained in a Rights of Way Improvement Plan (ROWIP) for the area. 
Reasons
Whether it is expedient in the interests of the owner, lessee or occupier of the land crossed by the path or of the public that the path should be diverted 
The existing footpath between points A and B on the Order Plan crosses the rear garden of the property known as Craven Game Farm on a diagonal alignment. As a consequence, it effectively bisects a substantial part of the available garden space and has a significant influence on the manner in which the garden can be used and enjoyed by the owners. In addition, the sloping nature of the land means that users travelling from point B to point A have elevated views towards the windows in the rear elevation of the dwelling. No part of the rear garden is materially separated from the footpath or screened from users.
The relationship between the route and the dwelling, together with its passage through the rear garden, substantially diminishes the owners' reasonable expectation of privacy in the use of their property. The route also affects the security and uninterrupted use of the garden, including for outdoor recreation and children's play.
Accordingly, it is expedient in the interests of the owners that the path should be diverted.
Whether any new termination point is substantially as convenient to the public 
The proposed diversion would move the start of the path from point A on the Order Plan to point C, whilst the termination at point B would remain unchanged. Point C is located approximately 25 metres west of point A along the same bridleway (BW1305018). Given this short distance, the proposed termination at point C would be substantially as convenient to the public as the existing termination at point A in terms of access to and connections with the wider public rights of way network.
Whether the new path will not be substantially less convenient to the public 
The proposed route would be slightly longer than the definitive path and would follow a gently curving alignment. However, the footpath is likely to be used predominantly for recreational walking and, in the context of the surrounding rural rights of way network, the additional distance would not be significant. The curving alignment and greater length of the proposed route would also result in a more gradual ascent to point B than the existing path. Accordingly, notwithstanding the potential for vehicular movements along the route, the gradient may be easier for some users to negotiate.
In addition, the proposed route would be wider than the definitive path and would be free from stiles. It would also benefit from a firmer surface. Taken together, these features would make the route easier to use, particularly for those with reduced mobility, limited stamina, or other accessibility needs.
Having regard to these factors, the proposed path would not be substantially less convenient to the public than the existing footpath.
The effect of the diversion on public enjoyment of the path as a whole
The proposed route would not result in the loss of any important views, and the character of the path as it approaches and leaves the edge of Kelbrook would remain broadly similar to that experienced on the definitive alignment. In addition, the proposed route would avoid passage through the rear garden of a dwelling. A route that is more clearly separated from private domestic space may be more comfortable for some users and could enhance their overall enjoyment of the footpath. This is reinforced by Government guidance on diversion or extinguishment of public rights of way that pass through private dwellings, their curtilages and gardens, farmyards and industrial or commercial premises (2023).  Accordingly, the diversion would not have an adverse effect on the public's enjoyment of the path as a whole.
The effect the coming into operation of the Order would have with respect to other land served by the existing path and the land over which the new path would be created 
Other land served by the existing path
No adverse effect on the land served by the existing footpath has been identified.
Land over which the new path would be created
The proposed route would follow the private driveway serving the dwelling known as Craven Game Barn. The driveway also provides access to two further properties beyond the dwelling. Between points C and B on the Order Plan, the route would pass the front elevation of Craven Game Barn. Consequently, users would have views towards ground-floor windows serving a dining room and living room. This would be most noticeable when travelling northwards from point C, whereas users travelling in the opposite direction would generally have their backs to the windows.
Whilst the increased proximity between users and the dwelling is acknowledged, the resulting impact on privacy would not be substantial. The route would not pass through a private garden or other area ordinarily associated with domestic recreation. Instead, it would pass the front elevation of the property along an established access drive serving several properties. Accordingly, this area is already used by residents, visitors, deliveries and service vehicles.
In addition, the evidence suggests that there has been some informal use of the route by walkers to access the wider rights of way network over a prolonged period without apparent difficulty to the occupant. The proposed footpath would therefore coincide with an established access route rather than introduce such activity into an area currently devoid of passers-by.
 Any views into the property would also be brief and incidental to the passage of users along the footpath. Such interaction is not uncommon where public rights of way follow private access drives serving rural properties.
Concern has been expressed that large organised groups, potentially comprising 20 or more walkers, may use the proposed route and pass close to the front elevation of the dwelling. Even if larger groups were to use the route from time to time, such use would be transient, and users would be unlikely to remain in front of the property. Any overlooking of the ground-floor windows would therefore be temporary and incidental to the exercise of public rights. Whilst such occasions may be more noticeable to the occupants, they would be intermittent and do not indicate a significant or unacceptable loss of privacy.
Concerns have been raised regarding the effect of the proposal on property value, security, maintenance obligations and potential liability issues. In relation to security, the proposed route would follow an existing access drive serving several properties and there is insufficient evidence that its use as a public footpath would give rise to any material security risk. Insofar as financial loss is alleged, the 1980 Act provides a separate compensation regime. If confirmed, the diverted route would be maintainable at public expense. Accordingly, little weight is attached to these concerns when considering whether the statutory criteria for confirmation are satisfied.
Consideration of the Order in light of any material provision contained in the ROWIP 
No specific provision of the Lancashire ROWIP 2015-2025 has been identified as being relevant to this proposal. However, having considered the nature of the diversion and its effect on the convenience and accessibility of the route, there is little to suggest that the proposal would conflict with its objectives.
Conclusions on whether it is expedient to confirm the Order
It is expedient in the interests of the owner that the footpath should be diverted. The new path would not be substantially less convenient to the public than the existing path and the proposed termination points are also substantially as convenient. Having regard to the effect of the diversion on public enjoyment of the path as a whole, no adverse effect has been identified. Furthermore, regard has been had to the effect which the coming into operation of the Order would have on land served by the existing path and on the land over which the new path would be created, and those effects are acceptable. Accordingly, the Order should be confirmed.
Other Matters
There is nothing before me to suggest that the proposed diversion would adversely affect agricultural activities, forestry interests, or any particular flora, fauna, geological or physiographical features.
An alternative route has been suggested in the evidence. However, the existence of a possible alternative route is not, of itself, a matter that falls to be determined under the statutory tests applicable to the confirmation of this Order. The question is whether the proposed diversion satisfies those tests, not whether another alignment might be preferred. In any event, the suggested alternative would utilise routes that already form part of the public rights of way network. Accordingly, the proposed diversion has been assessed on its own merits against the statutory criteria.
Overall Conclusion
Having regard to the above, and all other matters raised in the written representations, I conclude that the Order should be confirmed.
Formal Decision
I confirm the Order.
Helen O’Connor
INSPECTOR
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