 
	Order Decision ROW/3378021



[image: ]

	[bookmark: bmkTable00]Order Decision

	On papers on file

	by C Beeby BA(Hons) MIPROW

	An Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 23 September 2026




	Order Ref: ROW/3378021

	This Order is made under section 257 of the Town and Country Planning Act 1990 (the 1990 Act) and is known as the East Hertfordshire District Council (Anstey 8 and 20) Stopping Up and Diversion Order 2023.

	The Order is dated 12 April 2023 and proposes to divert or extinguish the public rights of way shown on the Order plan and described in the Order Schedule.

	There was one objection outstanding when East Hertfordshire District Council submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

	[bookmark: bmkPoint]Summary of Decision: The Order is confirmed.
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Procedural matters 
I have been appointed by the Secretary of State for Environment, Food and Rural Affairs to determine whether to confirm this Order. I have not conducted a site visit and am satisfied that I can reach my decision on the basis of the documents before me.
It is common ground between the objector and the Order Making Authority that the existing section of Anstey Restricted Byway (RB) 20 between points A and C on the Order Plan was shown as a main road in evidence from the 1920s. The objector stated that the section was subsequently recorded in the List of Streets and in early editions of the electronic Gazetteer, and that it was depicted as an Other Route with Public Access on Ordnance Survey maps. He considered that there are consequently extant mechanically propelled vehicle (MPV) rights over the section. He submitted that any order seeking to divert or stop up the highway over it should therefore be made by the Secretary of State under section 247 of the 1990 Act, which provides for orders affecting highways carrying MPV rights.
Section 67 of the Natural Environment and Rural Communities Act 2006 (NERCA) extinguished existing public rights of way for MPVs over restricted byways, subject to certain exemptions. The evidence before me does not indicate that any of these exemptions apply to any unrecorded MPV rights over the existing section of RB 20. Thus, I consider that any MPV rights over the section were extinguished by the NERCA, and that the Order has consequently been made under the correct section of the 1990 Act.
As I have found it convenient to refer to points along the existing and proposed ways as shown on the Order Map, I attach a copy of the map for reference purposes.
The Main Issues
Section 257(1) of the 1990 Act provides for an order to be made authorising the stopping up or diversion of a footpath or restricted byway if it is necessary to do so in order to enable development to be carried out in accordance with planning permission already granted under Part III of the same Act. Such an order can only be confirmed where the approved development, insofar as it affects the path or way, is not substantially complete. In this case the Order seeks to divert part of RB 20, and to extinguish part of Anstey Public Footpath (PF) 8, in order to accommodate a residential planning permission.
In considering whether or not to confirm an order, the disadvantage or loss likely to arise as a result of the stopping up or diversion of the way to members of the public generally or to persons whose properties adjoin or are near the existing highway should be weighed against the advantages of the order. 
There are consequently two issues which I must consider in this decision. These legal tests, which are outlined above, have been described by the Courts as the “necessity test” and the “merits test”. Confirmation of an order requires that both are satisfied. 
In reaching my conclusions, I have considered the provisions of the Equality Act 2010 and the Human Rights Act 1998 where appropriate.
Reasons
Whether the diversion and extinguishment of part of the paths are necessary to enable development to be carried out in accordance with planning permission
I am satisfied that the relevant planning permission is extant and directly relates to the land crossed by the RB and PF.
Part of Anstey Restricted Byway 20
The development of a new access track with associated planting, removal of the original access track, erection of fence and hedgerow planting at both ends of the original access track to be removed, including a personal gate, was permitted by planning Appeal Decision reference APP/J1915/W/20/3249737 on 4 September 2020 (the 2020 appeal decision). The new access track and associated planting permitted by the 2020 appeal decision had been constructed by the time of that decision, so that the permission was partially retrospective.  
The original access track carries RB 20 along Coltsfoot Lane. The permitted fencing and hedgerow at both ends of the track would bisect the RB at two points, preventing passage along it. An obstruction of the RB would consequently result from the implementation of the planning permission.
As a result, the proposed diversion of part of RB 20 is necessary in order to enable development to be carried out in accordance with the planning permission. 
Part of Anstey Public Footpath 8
PF 8 crosses the hedgerow and trees bordering the new access track. These elements contributed to the 2020 appeal decision to grant planning permission, and were subject to attached landscaping conditions. Therefore they form an integral part of the development as a whole. Once mature, the hedgerow and trees would form a physical obstruction of the PF.
As a result, the proposed stopping up of part of PF 8 is necessary in order to enable development to be carried out in accordance with the planning permission.
Disadvantages of the Order
The proposed section of RB 20 is approximately 120 metres longer than the existing section. However, the total existing distance between points C and E, including part of the Coltsfoot road, is similar to the length of the proposed section of RB. As a result, I do not consider the greater length of the proposed section of RB to form a potential disadvantage of the Order.
Advantages of the Order
The diversion of the existing section of RB 20 would improve privacy for the applicants, who live along it, as users of the way may currently see into their ground and first floor windows. 
The existing journey between points C and E comprises part of RB 20 and part of the Coltsfoot public road. The Council considers that the diversion of the existing section of RB would improve users’ enjoyment of it, as the need to navigate two right-angle corners in the Coltsfoot road would be removed. This is undisputed by any party, and I agree that this consideration results in a public interest in diverting the RB.
The proposed route between points C and E would be a restricted byway and private access, additionally resulting in safety benefits from a likely reduction in exposure to traffic for users of the proposed route. 
Whether the development is substantially complete
The question of whether a development is substantially complete is a matter of fact and degree to be determined, in each case, on the evidence. Development is regarded as complete if the work remaining is minimal.
As well as the development of a new access track with associated planting, the 2020 appeal decision permitted the removal of the original access track carrying RB 20 and the erection of fencing and hedgerow at both ends of it, including a gate to the highway. An attached condition requires that RB 20 and PF 8 remain undisturbed and unobstructed at all times unless legally stopped up or diverted. 
The Council’s recommendation report of December 2022 stated that the existing track surface had not been removed and the fencing and hedgerow planting had not been carried out. Its Determination Recommendation of October 2023 noted that no works had been progressed since then, and the Statement of Grounds with its submission of the Order in February of this year supports this. 
Thus, whilst the construction and planting of the new track has been completed, the evidence before me indicates that the part of the development concerning the existing track has not been carried out. This comprises the removal of approximately 140 metres of hard surfacing and the erection of fencing, hedgerow and a gate. Taking the totality of the operations into account, I do not consider the work remaining to be minimal.  
Thus, the evidence before me indicates that the development is not substantially complete.
Requirements of the Equality Act 2010 
The proposed RB would have a firm level surface and would be 4-7 metres wide, with no limitations. The evidence before me does not suggest that the Order would give rise to any negative impacts in respect of the three aims of the Public Sector Equality Duty set out in section 149 of the Equality Act 2010.
Conclusions on the relevant tests
The necessity test is met by the Order.
I have identified no disadvantages which would result from the Order. The Order would result in moderate benefits, as identified above. Accordingly, the merits test is met.
Conclusion
I conclude that the Order should be confirmed.
[bookmark: bmkScheduleStart]Formal Decision
I confirm the Order. 
C Beeby
INSPECTOR
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