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	Site visit undertaken on 2 August 2026
by Laura Renaudon LLM LARTPI Solicitor

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 23 September 2026




	Order Ref: ROW/3357221                                                                    


	This Order is made under Section 53(2)(b) of the Wildlife and Countryside Act 1981 (‘the 1981 Act’) and is known as the Lancashire County Council (Thwaite Brow Lane, Bolton-le-Sands) Definitive Map Modification Order 2018.
The Order is dated 4 July 2018, with a relevant date of the same day, and proposes to modify the Definitive Map and Statement (‘the DMS’) for the area by adding a Byway Open to All Traffic in and near Thwaite Brow Woods.
There were six outstanding objections when the Lancashire County Council (‘the Council’) submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation. 

	
Summary of Decision: the Order is confirmed.
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Preliminary Matters
1. I have been appointed by the Secretary of State for Environment, Food and Rural Affairs to determine whether to confirm this Order. A copy of the Order Map is appended to this decision for ease of reference. 
2. Six objections to the Order were received in response to statutory public consultation. All but two of those offered comments limited to the safety or suitability of the route as one open to all traffic. Those matters are undoubtedly important to the management of the route, if the Order is to be confirmed, but they are not relevant matters when considering whether to confirm the Order. The relevant considerations raised will be discussed below.  
Main Issues
3. The main question arising is whether, as the result of the discovery of evidence, a right of way not shown in the DMS subsists. That question arises pursuant to section 53(3)(c) of the 1981 Act and to the Council’s duty under section 53(2) of that Act to keep the DMS under review and to make modifications as required in consequence of any of the events set out in section 53(3). 
4. Section 31 of the Highways Act 1980 (‘the 1980 Act’) sets out that where a way over any land has been actually enjoyed by the public as of right and without interruption for a full period of 20 years, the way is to be deemed to have been dedicated as a highway unless there is sufficient evidence that there was no intention by the landowner during that period to dedicate it. 
5. The section is enacted without prejudice to any inference of public rights of way that might arise at common law. Common law requires me, if the question arises, to consider whether the use of the path and the actions of the landowner have been of such a nature that the dedication of the path by the landowner can be inferred. Any person purporting to dedicate a right of way must have had the capacity to do so.
6. The application relies on historic documentary evidence as well as on recent user. Section 32 of the 1980 Act provides that before determining whether a way has or has not been dedicated as a highway, I shall take into account any map, plan or history of the locality or other relevant document which is tendered in evidence, and shall give such weight to it as I consider justified by the circumstances, including the antiquity of the tendered document, the status of the person by whom and the purpose for which it was made or compiled, and the custody in which it has been kept and from which it is produced. 
7. The relevant legislation sets out two relevant tests, described as ‘A’ and ‘B’ in R v SSE ex parte Norton & Bagshaw [1994] 68 P&CR 402: ‘A’ does a right of way subsist, on the balance of probabilities; and ‘B’ is it reasonable to allege that a right of way subsists? The Order was made by the Council because it appeared to them that a way not currently shown on the DMS for the area subsists or is reasonably alleged to subsist. At this stage, of deciding whether to confirm the Order, merely a reasonable allegation is not enough. I must be satisfied on the balance of probabilities, pursuant to test ‘A’, that the route subsists if I am to confirm the Order.
Reasons
Discovery of Evidence
8. The Council do not appear expressly to have addressed the question of what evidence has now been discovered that might warrant any modification of the DMS. Section 53(3)(c) of the 1981 Act, on which the Order relies, requires the authority to have discovered evidence which (together with all other relevant evidence) shows that the right of way subsists (or was reasonably alleged to do so, when making the Order). Clearly the user evidence now produced will not previously have been available to the surveying authority. Evidence relating to the 1910 Finance Act surveys of the relevant land were generally not available to surveying authorities at the time of producing the first DMSs in the 1950s. Those authorities were then advised by Government circulars to take into account historical maps, but it is unknown whether they did so in this case. Nonetheless, I am satisfied that there has been a discovery of evidence that warrants a review. 
Evidence of the documents
9. A series of historic maps and other documents depicting the Order route and the surrounding network have been supplied. The road network in the area changed with the construction of the Lancaster canal, authorised by a series of Parliamentary Acts beginning in 1792. For that reason, the maps pre-dating that construction, such as Yates’ of 1786, are of little assistance. It is also clear that the road network was not completed quite in the way anticipated by the relevant plans accompanying the 1792 Act (although separately that Act gave authorisation to make certain changes) which may have affected the accuracy of some later maps, such as Hennet’s map of 1830.
10. The Order route is subsequently depicted very clearly on the 1846 Tithe Map for Bolton, shown from a crossroads south of Mount Pleasant (point A on the Order map) running westwards and then (from around point B) northwards to join the Old Turnpike Road (point C). The route is coloured throughout. Between points A and B it is bounded to both sides. At point B it appears to be gated, at the point where I understand the land ownership changed from the agricultural land to the common land owned by the local authority at the time. From just beyond that point, where the track changes direction over the common land, it is shown as unbounded. That part of the route was part of plot no. 314 for which no tithes were payable. The other part (between A and B) was not numbered on the Tithe Map and it appears no tithes were payable on it, which would be consistent with it being unproductive land.
11. The depiction of the route on the Tithe Map is highly consistent with its contemporaneous depiction on the first 6-inch Ordnance Survey (‘OS’) map for the area, surveyed in 1845 and published in 1847/8. The boundaries (or none) of the track are shown in the same way. The northwards section (B to C) is shown as slightly more meandering and the junction with the old turnpike road less clear, with what appears to be a building and the continuation of the track to the north over the common. 
12. By the 25-inch OS map of 1891, however, the track was depicted so as to correspond more precisely with the Order route, clearly meeting the old turnpike road. Beyond the common, the eastern end of the route (between points A and B) was named ‘Thwaite Brow Lane’ and shown with a bold black line on its south side, suggesting that it was of reasonable quality and may have been maintainable as a road by the highway authority.  It was similarly depicted on the 1913 25-inch OS map, with the common being shown as a recreation ground and with the appearance of other tracks connecting to it. 
13. Contemporaneously with that, the Finance Act 1910 surveys were carried out, although in this case the actual Finance Act survey map appears superimposed on the more recent OS map. The eastern section of the route (between A and B) was excluded from the numbered plots although the adjoining plots were braced. The northern section (between B and C) was part of the hereditament of the common, owned by the parish council and with a deduction claimed for a public right of way, which appears unspecified but which would most obviously relate to the relevant part of the Order route.  
14. Nothing changed significantly in the 1930s edition, but by 1955, the route was depicted as only a footpath or track in the 1-inch edition. In the 25-inch edition of 1968, the eastern section remained largely depicted as a road, but perhaps not as far as point B: the track was shown unbounded from the point where it enters the woodland. Nonetheless its name, Thwaite Brow Lane, remained as applicable to the whole. No gates were evident by then. Thwaite Brow Lane remains the name of the old turnpike road north of the junction with the Order route.
15. Meanwhile the Handover Map of 1929 and what is available of the ‘adoption plan’ indicates that the route was thought to be a publicly maintainable highway (possibly a carriageway). More recently, an information board provided by the managers of the woodland close to the route depicts it as an unclassified road, in distinction from footpaths. The route appears on the list of streets which are highways maintainable at the public expense which is held by the local highway authority pursuant to section 36(6) of the 1980 Act. There is no specific information about why it was not recorded on the DMS in the 1950s but the obvious inference is that it was omitted because it was thought to carry carriageway rights. 
Findings on the documentary evidence
16. Having regard to all of the documents put before me it is clear that since (at the latest) the mid-C19th, the Order route has been a reasonably substantial route between the old turnpike road and Mount Pleasant Lane. Outside of the common land, it was for the most part bounded on each side (with the boundary walls still evident) and depicted on maps in a way commensurate with publicly maintainable carriageways. Within the common it was not so bounded but a clear route was depicted and relevant, reasonably substantial, deductions appear to have been made under relevant taxation documents. 
17. Physically it appears capable of having carried vehicular traffic. An objection is raised on the basis that the gateposts are too narrow to have allowed for this, but the Council report that it is over 2 metres wide which appears sufficient to have allowed passage for carts. I observed that the distance between the boundaries was not at any point less than just over two metres, and in parts considerably wider. There is no specific evidence before me as to the age of any walls or gateposts but I observed them to be historic features. The current managers of the woodland have described it on a public information board as an unclassified road, apparently without objection from the landowner (insofar as the land ownership is known).
18. An objector raises the relevant question of who will historically have used the route as a carriage or cartway, and whether this use will have been by the public. It is suggested that, because the route joins ‘Highfield Lane’ at point A, it will have been used only by the farmhands at ‘High Field’ farm to take crops and goods to the mill and turnpike road. 
19. It is true that Highfield Lane appears to lead only to the farm, but Mount Pleasant Lane itself forms an historic link from the canal bridge towards Carnforth to the eastern edge of Bolton-le-Sands. The northern end of the old turnpike road has (at least since the construction of the canal) not been depicted as other than a footpath, so it is likely that any vehicular traffic from those fields and properties will have travelled south on Thwaite Brow Lane and on occasion over the common to Mount Pleasant Lane. The evidence does not indicate that the use of the way will have been restricted only to the needs of one farm.
20. Therefore I find the evidence of the documents discovered, together with all other relevant evidence that is now available, to infer on the balance of probabilities that the route was historically dedicated (and accepted) as a byway open to all traffic.
21. Because the route appears on the ‘list of streets’ (and has done so for many years) it is exempt from the provisions of the Natural Environment and Rural Communities Act of 2006 that generally prevent the recording of any mechanically propelled vehicular rights on the DMS. As to whether it has the character of a byway open to all traffic, although I find that the public have a right of way for vehicular and all other kinds of traffic, from my observations it appears used by the public mainly for the purpose for which footpaths and bridleways are so used, with ample evidence of prints left by walkers and horses. The ‘user’ evidence supplied is supportive of this conclusion. There is therefore no obstacle to its recording on this basis. 
Other matters
22. Given my findings on the historic evidence, it is therefore unnecessary to make further findings in relation to the user evidence provided. That user evidence could not establish any ‘higher’ rights than those I have found to subsist already.  
Conclusion 
23. In the light of all the foregoing considerations and having regard to all the matters raised in the parties’ correspondence, I conclude that the Order should be confirmed.

Formal Decision
24. I confirm the Order. 
Laura Renaudon
INSPECTOR


THE ORDER MAP
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