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	Site visit on 7 July 2026

	by Nigel Farthing LLB

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 28 September 2026



	Order Ref: ROW/3363740

	This Order is made under Section 53(2)(b) of the Wildlife and Countryside Act 1981 (the 1981 Act) and is known as the Staffordshire County Council (Regrading to Restricted Byway of part of Public Footpath No.12, Grindon Parish between Fleets Land and Public Bridleway No.9 Grindon Parish) Modification Order 2024.

	The Order is dated 10 December 2024 and proposes to modify the Definitive Map and Statement (‘DMS’) for the area by regrading to a restricted byway that part of Public Footpath 12, Grindon between Fleets Lane and Public Bridleway N.9 Grindon as shown on the Order Map and described in the Order Schedule.

	There were two objections outstanding at the date of the site visit.

	
Summary of Decision: The Order is not confirmed. 

	[bookmark: bmkReturn]


Procedural Matters
I made an unaccompanied site inspection on Tuesday 7 July 2026.
In this decision I have found it convenient to refer to the Order map annotated with points A and B and for ease of reference a copy is attached. 
An application for a Definitive Map Modification Order (DMMO) to record the Order route on the DMS was made on behalf of Staffordshire Moorlands Bridleway Group and was considered by the Staffordshire County Council (the Council) Countryside and Rights of Way Panel on 14 July 2023. The Panel determined not to make an order. The Applicant appealed against the refusal to make an Order pursuant to Schedule 14 of the 1981. The Appeal was upheld and the Council was directed to make the Order. The Council now takes a neutral stance in this process.
The Order seeks to upgrade on the Definitive Map and Statement (DMS) a length of Public Footpath 12, Grindon (FP12) to a restricted byway. The length of FP12 to be upgraded extends to approximately 537 metres, as shown on the Order Map been the point marked A, at the junction of FP12 and Bridleway 9 Grindon (BR9) and the point marked B at the southern terminus of Fleets Lane.
In the absence of any parties asking to be heard, the matter is to be determined on the basis of an exchange of written representations.
The Main Issues
The Order has been made under section 53(3)(c)(ii) of the 1981 Act which requires the discovery of evidence which (when considered with all other relevant evidence available) shows that a highway shown in the DMS as a highway of a particular description ought to be there shown as a highway of a different description.
For the Order to be confirmed it is necessary for the evidence to show that the right of way subsists. The standard of proof to be applied is the balance of probabilities.
Section 32 of the Highways Act 1980 (the 1980 Act) requires me to take into consideration any map, plan or history of the locality or other relevant document provided, giving it such weight as is appropriate, before determining whether or not a way has been dedicated as a highway.
The Order has been made on a consideration of historic documentary evidence. There is only very limited user evidence before me. The parties do not rely upon any statutory presumption of dedication. The user evidence is to be considered alongside all other evidence in determining whether dedication can be established at common law.
For the Order to be confirmed it will be necessary for me to be satisfied that the documentary evidence demonstrates, on a balance of probability, that the Order route has the historic status of a public byway open to all traffic but that the right to use the route with motorised vehicles has been extinguished by operation of the Natural Environment and Rural Communities Act 2006 (NERC) s. 67.
Reasons
Site visit
I made an unaccompanied site visit on 7 July 2026 when I walked the length of the Order route and familiarised myself with the area, including adjoining routes referred to in the Applicant’s evidence. 
The Order route runs on a broadly north/south alignment, and the Applicant asserts forms part of a longer route running from the village of Waterfall in the south to the village of Grindon in the north. This extended route (the extended route) is in four distinct parts. Commencing from the south, the first section, beginning in the village of Waterfall, is the D1129 public highway known locally as ‘Back o’ th’ Brook Road’. This section runs west to east before following the contours of the land to head north to the Waterfall / Grindon parish boundary where the D1129 is shown to terminate. The route continues in the parish of Grindon, still in a northerly direction but as BR9. This second section of the extended route terminates at the junction with FP12, being point A on the Order map. From this point BR 9 continues on a north-easterly alignment whilst FP12 continues slightly west of north to the point where the route enters an enclosed lane, known as Fleets Lane. This is point B on the Order map and the section between points A and B is the Order route. The final section of the extended route runs within Fleets Lane to the village of Grindon. This section is not recorded on the DMS with any status, although FP12 is recorded to continue outside and immediately to the east of Fleets Lane.
 I commenced my site visit at Grindon parish church, walking along the highway to the commencement of Fleets Lane. The lane has the appearance of a sunken enclosed track with stone walls and vegetation on both sides. The surface is stoned and appears suitable for vehicular use and indeed I was passed by a vehicle using the track to access adjoining fields containing livestock. Shortly after the junction with FP33 there is a gap in the stone wall to the east and there is evidence that a route outside the lane is used on foot. This is consistent with the DMS depiction of FP12 running outside and to the east of Fleets Lane. There are various field entrances off the lane which appeared to be used with vehicles.
At the southern end of Fleets Lane (point B) there is a metal gate spanning the track with a pedestrian stile to the side. On the gate is a sign reading “Footpath Only – No horses, bikes or vehicles”. Beyond the gate the field boundary continues on the west as a stone wall but there is no hedge or wall to the east; thus, the enclosed nature of the route comes to an end at this point. 
To the south of point B the field is open rough grass, divided into three compartments and sloping reasonably steeply downhill. There are compartment boundaries across the Order route with metal gates suggesting some vehicular use but there is no obvious defined track consistent with the Order route between points A and B. There is a meandering worn track suggesting infrequent pedestrian use. There was no obvious evidence of any physical track or use of the route with vehicles other than the presence of gates at field boundaries.  
At Point A there is a gate beyond which the extended route continues as part of BR9 over an open grass meadow. The route kinks to the west before returning to a southerly alignment and continuing to meet the northern terminal point of Back o’ th’ Brook Road. At point A, BR9 continues to the west of the Order route.
Consideration of the evidence
Tithe Maps
The Applicant places significant reliance upon the depiction of the extended route on the Waterfall Tithe Map 1844 and the Grindon Tithe Map 1839. The boundary between the parishes of Waterfall and Grindon lies some distance south of point A; assessing the distance from the available maps would suggest it is some 600 metres south of that point.
The Waterfall Tithe map shows a route drawn between two solid lines and coloured sienna. The route is shown from the village of Waterfall as far as the parish boundary. It does not include any part of the Order route. It is given the number 206 and is described in the apportionment as “public road” in the ownership of the Surveyor of Highways. A number of buildings are depicted along the route. The map does not show any features beyond the parish boundary, but the route is shown as open and is annotated “To Grindon”. Interestingly the map shows by means of a pecked line immediately to the north / west of the road a separate route which is annotated ‘foot road”.
The Grindon Tithe map shows a route continuing north from the parish boundary on the alignment of the extended route. The first section is depicted by two pecked lines running across an open field. The next section runs between two fields (nos. 297 and 299) and is shown with solid boundaries suggesting an enclosed track. The section through the next field is shown with a solid and pecked line boundary and thence through the next enclosure as an open track. It is at this point that the track kinks to the east to arrive at point A.
Just to the south of point A a small triangular enclosure is shown which could be a holding pen or similar for livestock. The route leading to point A is shown with a solid line across in two places, perhaps suggesting gates. 
From point A northwards a route is shown as a narrow feature between double pecked lines slightly to the east of the field boundary. The depicted route is broadly consistent with the Order route. It is shown to pass through three compartments, numbered 129, 130 and 131.There is a solid line at each compartment boundary, suggesting gates. The section of the route through compartments 131 and 130 is shown uncoloured. Through 129 the route is coloured sienna. Through compartments 129 and 130 the route is shown alongside the western boundary. 
At point B the Order route comes to an end. The continuing track is Fleets Lane which is depicted as wider than the Order route and between solid line boundaries consistent with the stone walls I observed. A pecked line appears to be shown to the east of Fleets Lane, again consistent with the DMS recording of FP12.
The purpose of tithe maps was to depict productive land and to allocate a tithe value accordingly. Whilst roads were usually shown, it was not the purpose of the map to distinguish between public and private routes but rather between parcels of land that were productive and those that were not. Sometimes, as here in relation to the depiction of the D1129, status is attributed and this is evidence which must be afforded weight. 
The colouring of routes sienna, particularly without a key to the map, is not, on its own, evidence of any substance as to status. Whilst it can be suggestive of public status, at best it can only be supportive of other evidence.
The tithe evidence in this case does give rise to some issues. The Waterfall map clearly depicts a feature which was then regarded as a public road, and which is currently categorised as a minor public vehicular highway. The route is not shown beyond the parish boundary but is annotated ‘To Grindon’. I accept this is indicative of a through route to Grindon, and that it is unlikely that the status of the route would have changed at the parish boundary. However, this map does not assist in determining what route was referred to as the way to Grindon; the Grindon Tithe map suggests at least one other route was available (now BR9) but I accept that the Order route would have been the more direct.
The Grindon Tithe map does not depict either the Order route or the remainder of the extended route in a consistent manner. Whilst the whole of Fleets Lane is shown coloured sienna, only one section of the Order route (through enclosure 129) is so coloured with the remainder uncoloured. Fleets Lane is shown open and ungated whereas there are what appear to be gates at three places on the Order route, including at point A. Whilst the presence of gates is not inconsistent with public vehicular rights, it does contrast with the open nature of Fleets Lane. Similarly, the Order route is depicted as a narrower feature than Fleets Lane.
It is an interesting feature of both the Waterfall and Grindon tithe maps that they each depict a footpath parallel to, but outside the track. On the Grindon map this is the case alongside Fleets Lane and on the Waterfall map a footpath is shown to the north / west of the track from the village almost as far as the parish boundary but stopping short at a point where the road is shown to widen. There is no evidence before me to explain why a footpath was necessary alongside rather than within the track, but I assume it is possible that the two separate ways arose so that pedestrian traffic could avoid the consequences of wheeled vehicles passing over wet and muddy ground.
Ordnance Survey (OS)
The Applicant has produced copies of a number of OS maps in support of the application. These range in date from an OS drawing from the late 18th or early 19th century to 1967. All of these maps depict a route consistent with the Order route forming part of the extended route. Fleets Lane and the D1129 as far as the parish boundary are shown as enclosed routes consistent with the notation for ‘Minor Roads in towns, Drives and Unmetalled Roads’. The middle section of the extended route (north from the parish boundary to point B, thus including the Order route) is generally shown as unenclosed with a pecked line boundary, although one section south of point A is shown as enclosed.
The 19th and early 20th century maps show a track branching out of the extended route at point A and proceeding in a north-westerly direction to meet the public highway leading to Grindon at Deepdale. This track is depicted in the same manner as the Order route, indicating at that time a second alternative route of similar characteristics was available to Grindon from point A. This route to Deepdale is shown on OS mapping until at least 1967 but from the mid-20th century the depiction of the eastern section changes to a single pecked line perhaps suggesting a diminished feature.
OS maps are an accurate record of the physical features that existed on the ground at the time of the relevant survey. It was not the purpose of the OS to distinguish between public and non-public routes, and many editions carry a disclaimer to that effect. The OS was created to provide maps for military purposes and for that reason were required to show available routes which could be used to travel from one place to another. Many routes depicted on OS mapping are today regarded as part of the public highway network, but there are equally many that are not recognised as public rights of way. 
The Applicants place reliance upon the depiction on the 25” OS of benchmarks at intervals along the Order route. The OS Manual explains that benchmarks of this type were shown alongside routes that were categorised as roads. The definition of a road can include lesser highways in the form of bridleways and footpaths, and the OS is not concerned with public or private status. Furthermore, the purpose of recording benchmarks on the route was to establish the elevation at a particular location; it was not concerned with the status of the route alongside which the benchmark was shown. For these reasons little weight can be attributed to this evidence.
The value of the OS mapping to this matter is that it demonstrates that from at least the early 19th century a route consistent with the Order route has existed as part of the extended route and was probably capable of carrying vehicular traffic. It is evidence consistent with the existence of the Order route as a public vehicular highway but is not determinative of such status. 
The OS evidence also demonstrates the existence of a route of similar characteristics to the Order route providing an alternative means of accessing Grindon from point A.
The 1929 Handover Map
The Local Government Act 1929 transferred responsibility for highway maintenance from Rural District to County Councils. ‘Handover maps’ were prepared to show the extent of the responsibility being handed over. These maps were produced internally by the County Council on the basis of information provided by the Rural District Council. There was no public consultation of scrutiny. 
A copy of the Handover Map and Schedule for Leek RDC has been provided by the Applicant. This covers the parish of Grindon. There is no key to the map. The extract provided shows routes hand coloured on an OS base map. It is difficult to interpret the colouring used but it would appear that some routes are shown coloured black and some dark blue of green. The Schedule does not give details of individual roads within the parish, giving instead an aggregated total distance for all the maintainable routes.
The map shows Fleets Lane and most of the Order route coloured dark blue or green. The colouring appears to stop short of point A, and certainly well short of the parish boundary, which is shown on the map. Thus, what appears to be shown is a route comprising Fleets Lane and most, if not all, of the Order route as a cul-de-sac highway for which the Council accepted a duty to maintain. What the map and schedule do not disclose is the status of the maintainable highway, nor any reason for that responsibility ending at or about point A rather than continuing to the parish boundary.
The Council, when considering the evidence in support of the application, commented that the map and survey are not determinative of the status of the routes shown and that a highway of any status can be publicly maintainable. The Applicant argues that it is more likely than not that the Handover Map shows vehicular highways rather than lesser classes of road or highway. 
Whilst I recognise that a footpath or bridleway can be publicly maintainable, I consider it is more likely that in the context of the Handover Map the routes shown were considered to be vehicular highways. On that basis the depiction of the Order route on the Handover map is some evidence in support of the Order, although the weight that can be attached must reflect the internal nature of the document and the lack of public scrutiny. Regard must also be had to the depiction of the route as an apparent cul-de-sac and the lack of explanation for this. 
Other Highway records                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                       
The Applicant relies upon a report to the Staffordshire Moorlands Area Highway Committee written by the County Clerk and Chief Executive in November 1993, which, in relation to different routes in a different parish, accepted that the inclusion on a handover map of routes which were recorded on the DMS as footpaths was supporting evidence of public vehicular highway status. In that case the Handover Schedule describes the routes in the same category as Fleets Lane and the Order route, namely as “Other roads, waterbound, gravel or flint etc.” 
In that case the Handover map, along with other evidence, was sufficient to persuade the Committee to accept the recommendation of the report to record the routes as vehicular highways. In assessing the relevance and value of this evidence to the present case I recognise that the routes in question were within the jurisdiction of a different Rural District Council, although both within the jurisdiction of Staffordshire County Council. I must also have regard to the fact that I do not know what other evidence was available to the Committee. 
The Definitive Map process
The evidence relating to the compilation of the first definitive map demonstrates that the Order route was claimed by the parish as “CRF – Footpath (FP)”. CRF stands for Carriage Road Footpath and although it is not a term with a statutory definition, it is usually taken to refer to a route with the physical characteristics of a vehicular road but with the public status of a footpath only. I cannot find reference to the date of the Parish Survey Card, but this exercise would usually have taken place in or about the 1960s. I have been provided with no evidence relating to the draft and provisional stages of the DMS but it is apparent that the route was claimed as a footpath and was recorded on the first DMS as such. This would suggest strongly that at the time this designation was not challenged and represented the local reputation of the route as a private or occupation road and a public footpath.
User Evidence
Two user evidence forms have been submitted in support of the application. Both are made by long standing Grindon residents. It is common ground that there is insufficient evidence to support a claim for statutory presumed dedication under section 31 of the Highways Act 1980, or at common law. The relevance of the user evidence is therefore in relation to the local reputation of the route.
One user details use of the route on horseback between 1965 and 2001 and the other between 1989 and 2001. Both acknowledge that use ceased in 2001 when a gate on the route was locked preventing use other than by pedestrians who were able to use the accompanying stile. One witness refers to use with a horse drawn carriage, and both refer to having been accompanied by other horse riders and to have seen other horse riders using the route.  One witness refers to having used the route in a motor vehicle. 
Both users refer to the historic presence of an AA sign at the northern end of Fleets Lane which they believe referred to the route as a ‘Leisure Route’.
The Byways and Bridleways Trust have provided written support for the Order in which they state that the Order route was used regularly in the 1970s and 1980s by members of the Trail Riders Fellowship (TRF) with motor vehicles. No user evidence forms or other supporting evidence has been provided to corroborate this assertion.
Two owners of land affected by the Order have objected to confirmation on the grounds that the evidence does not support the route having any greater public status than that of a footpath as currently recorded on the DMS. They refer to having turned back people attempting to use the route on bicycles and motorbikes. As the users acknowledge, a locked gate has been maintained on the route since 2001 and the landowners have, since 2010, displayed signs prohibiting use by horse riders, cyclists and vehicles. The signs have been removed several times but have been replaced. Signs were evident when I made my site visit.
Assessment of the evidence
For the Order to be confirmed, I must be satisfied, on a balance of probabilities, that the evidence is such that dedication of the route as a public vehicular highway can be inferred. If I am so satisfied it would then be necessary to consider whether the right to use the route with mechanically propelled vehicles has been extinguished by reason of section 67 of the Natural Environment and Rural Communities Act 2006 (NERC)
There is no single piece of evidence which is conclusive as to the status of the Order route. I am required to assess all of the strands of evidence, allocating appropriate weight to each, to reach a conclusion whether or not the cumulative evidence supports confirmation of the Order.
The evidence demonstrates with certainty that the Order route has existed as a physical feature since at least the mid-19th century. The status of the Order route was considered in the mid-20th century when the First DMS was compiled, at which time, and following a statutory process which involved public consultation, it was determined that it was a public footpath. 
The recording of the route on the DMS is conclusive evidence of that status, but without prejudice to the possibility of evidence emerging to demonstrate that the route historically enjoyed a higher status. Following the principle ‘once a highway, always a highway’ public status cannot be abandoned; thus, if it can be established that the route had a higher status in the past, it retains that status unless it can be shown that the route has been either stopped up or diverted by formal process.
The piece of evidence most suggestive of historical vehicular highway status is perhaps the Handover Map and schedule. This is evidence of public status; a highway authority would not accept a responsibility to maintain a route unless it carried public rights. However, it is not conclusive of vehicular rights; a bridleway or footpath can equally be maintainable at public expense. 
I have earlier concluded that it is more likely than not that a route would usually only be shown on a handover map if it were thought to carry vehicular rights. But that does not, in this case, give the clarity it might, because the Handover Map depicts the maintained route terminating at (or, perhaps, before) the end of the Order route at a point which is not a parish boundary and no other credible explanation is given for this. It is the Applicant’s case that the Order route is part of the extended route, all of which, it is argued, is a public vehicular highway. The failure of the Handover Map to extend the maintained section to the parish boundary must give rise to some doubt as to the credibility of that argument.
The Tithe Map evidence gives rise to a similar inconsistency. The sienna colouring of a route can give limited support to public vehicular status, but here there is a section of the Order route which is coloured sienna, and a section which is not and in consequence it does not suggest a uniform through-route with consistent status. This inconsistency has no explanation in the evidence of the OS mapping which depicts the Order route in a single and consistent style, giving no clue to why on the Tithe Maps it is shown part coloured and part not.
The Applicant places some weight on the notation on the Waterfall Tithe Map stating that the route shown on that map continues “To Grindon”. The OS mapping however suggests that there were at least two similar ways to get from the parish boundary to Grindon, either by the Order route or via Deep Dale. Although the Order route is more direct, the depiction of both routes in an identical manner suggests that either was possible. The fact that the route via Deep Dale may have fallen out of favour in the intervening nearly two centuries is not material to a consideration of what was available at the time. 
There is little evidence to support the Order route having a reputation locally as a vehicular highway. The First DMS records the route as a footpath only and there is nothing to suggest this was contentious at the time. The fact that the route was claimed as a ‘CRF’ indicates there was an awareness that the pedestrian right was within a feature capable of carrying vehicles, but a deliberate decision would seem to have been taken to confine the public status to a footpath. Some 75 years have elapsed since that time, and it is only now that a claim is made for higher status although I recognise that current reputation cannot detract from a status that can be established historically.
The user evidence is confined to two UEFs, both from apparently keen local horse riders. Although use by others is suggested, there is no other evidence to corroborate that, and it is notable that the Parish Council do not support the Order.
The evidence of OS mapping is of assistance in establishing the existence of the Order route as a physical feature since at least the early nineteenth century, but it is neutral on the matter of public or private status. It is relevant also in establishing the existence of alternative routes from the parish boundary to the village of Grindon.
The evidence is finely balanced. The Handover Map evidence might often be sufficient to tip the balance in favour of confirmation, especially if supported by other consistent evidence. However, in this case the discontinuity of the Handover Map and the inconsistencies in the Tithe Map evidence must influence the weight that I can attach to it and thus cast doubt on the interpretation that can properly be made. Similarly, the value of the notation ‘To Grindon’ is diminished by reason of the various options apparently then available to make that journey.
For the Order to be confirmed I must be satisfied, on the evidence, that it is more likely than not that the route enjoys the status of a public vehicular highway.  The burden of proof lies with those proposing confirmation and thus where the evidence is balanced so that no clear conclusion can be drawn, the burden of proof would not be discharged. The pieces of evidence which might weigh in favour of confirmation are each devalued by reason of the inconsistencies identified. Given these reservations the weight of evidence in support of confirmation is diminished such that in this case I do not consider the burden of proof has been satisfied.
Other Matters
Objectors have questioned the suitability of the route for public vehicular traffic and the environmental and other consequences of such use. Such matters are not factors that can be taken into account; the exercise is to establish whether or not the Order route has acquired the relevant status and should thus be recorded as such on the DMS. 
Conclusions
Having regard to the foregoing and for the reasons given, I conclude that the Order should not be confirmed. 
Formal Decision
I do not confirm the Order.
Nigel Farthing		
Inspector
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