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	This Order is made under Section 53(2) of the Wildlife and Countryside Act 1981 and is known as the South Gloucestershire Council (Footpath between Oaklands Drive and public footpath OAY 50 at Almondsbury) Definitive Map and Statement Modification Order 2023.

	The Order is dated 18 October 2023 and proposes to modify the Definitive Map and Statement for the area by adding a footpath, as shown on the Order Plan and described in the Order Schedule.

	· There were 3 objections outstanding when South Gloucestershire Council submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

	Summary of Decision: The Order is confirmed.

	


Preliminary Matters
1. The Order has been made for the addition of a public footpath to the Definitive Map and Statement (“the DMS”) connecting the cul-de-sac terminus of Oaklands Drive, Almondsbury, with a point on Public Footpath OAY 50 south of Over Lane (“the Order route”), as shown between points A-X-Y-B on the map attached to the Order.
2. I have considered concerns that the Order has not been lawfully made because of a letter dated 8 December 2021. It is argued that the letter constituted a decision under paragraph 3(3) of Schedule 14 to the Wildlife and Countryside Act 1981 (“the 1981 Act”) not to make an Order and that, accordingly, the Council had no authority to subsequently reconsider the application and make the Order. As the decision was neither appealed nor quashed, it remained operative and the landowner is entitled to rely upon it.
3. The Definitive Map Modification Order (“DMMO”) application was considered by the Council’s Public Rights of Way and Commons Registration Sub-Committee
(“the Sub-Committee”) on 2 December 2021, at which the landowner’s representative was present. The Sub-Committee resolved to defer consideration of the application pending further discussions between the applicant and the landowner regarding a creation agreement. 
4. Although the Council’s subsequent letter of 8 December 2021 stated that a decision had been made not to make an Order, that statement did not reflect the resolution reached by the Sub-Committee. Read as a whole, the letter records the
Sub-Committee’s decision to defer consideration of the application pending further discussion between the parties. On its face, the references to paragraph 3(3) of Schedule 14 and to a decision not to make an Order appear to have arisen from an administrative error. Moreover, there is nothing before me to corroborate the view that the letter had the effect of converting the Sub-Committee’s decision to defer, into a determination of the application itself.
5. In any event, the proper course of action to challenge the issue of the notice would be by way of judicial review. I say that having had regard to R (on the application of Gleeson) v Secretary of State for Communities and Local Government [2014] EWCA Civ 118. However, that case concerned the legal effect of a Planning Inspector’s decision letter that had been issued and significant administrative errors in relation to an attempt to recover the appeal. The circumstances are different from those here, where there is an underlying resolution of the Sub-Committee to defer, rather than determine, the application. Accordingly, Gleeson does not assist the Objectors.
Main Issues
1. 
2. 
3. 
4. 
5. 
6. The Order has been made under section 53(2) of the 1981 Act relying on the occurrence of an event specified in sub-section 53(3)(c)(i). Accordingly, the main issue is whether the evidence discovered (when considered with all other relevant evidence available), is sufficient to show that a public right of way which is not shown on the DMS subsists over land to which the map relates.
7. Whilst it suffices under section 53(3)(c)(i) for a public right of way to be reasonably alleged to subsist in order to make a DMMO, the standard of proof is higher for it to be confirmed. At this stage, evidence is required to show, on the balance of probability, that a right of way subsists.
8. The evidence submitted in support of the Order relies on the presumption of dedication under section 31 of the Highways Act 1980 (“the 1980 Act”). This sets out that where a way has been enjoyed by the public as of right and without interruption for a full period of 20 years, the way is to be deemed to have been dedicated as a highway unless there is sufficient evidence that there was no intention during that period to dedicate it. The period of 20 years referred to is to be calculated retrospectively from the date when the right of the public to use the way was brought into question.
9. Section 32 of the 1980 Act requires me to take into account any map, plan, or history of the locality or other relevant document and to give such weight to it as is justified by the circumstances.
Reasons
Documentary Evidence
Paths indicated by double-pecked lines are depicted within Oaklands’ grounds on the Ordnance Survey (OS) 25-inch to one-mile, and 2.5-inch to one-mile, mapping from 1881, 1920, 1936, 1955, and 1971. By the time of the 1991 OS map, the paths disappeared, except for the access track to the house. The Order route is not shown, although a path on a broadly similar adjacent alignment is depicted on all maps except that of 1991. 
The alignment of the paths shown on the OS maps broadly correspond with those shown on a plan produced for the Sulis Trust, who managed the Oaklands Horticultural Training Project on the estate. It is undated, but the Council believe it to be circa 1996/97. This plan also shows an annotation for ‘stile’ at the
north-western corner where the claimed route exits the grounds. 
The aerial photographs dated 1991, 2005, 2014, and 2017 do not clearly show the Order route. There is a worn path visible in the adjacent field along the alignment of 
OAY 50, but woodland canopy within the grounds obscures the Order route.
The Order route is not shown on the DMS, nor was it claimed during the parish surveys undertaken in the 1950s as part of the process of drawing up the draft definitive map. 
Conclusions on documentary evidence
Overall, while the documentary evidence assists in understanding the physical layout and evolution of the site, it is of limited value in determining the status of the route. The depiction of a stile at a field boundary is consistent with pedestrian access being available at that location, however, whilst this lends some support to the existence of a route, it does not establish whether any such route was public in nature.
User Evidence
Bringing into question
To bring the public’s right to use the route into question, some actions or events must have occurred that brought home to at least some of those using it that their right to do so was being challenged. Those actions must have been sufficiently overt to bring the challenge to the attention of the public using the route.
Use of the Order route was blocked by fencing in December 2019, thereby preventing public access and bringing the public’s use of the route into question. There is nothing before me to suggest that use was brought into question prior to this date. Therefore, I consider the relevant 20-year period of use is December 1999 to December 2019. 
Evidence of use
To satisfy the requirements of section 31, use must be by those who can be regarded as the public at large. For use to be as of right, it must be without force, without secrecy, and without permission. Use should be uninterrupted and, to be effective, any interruption must be by the landowner or someone capable of acting on their behalf. There must also be sufficient use by the public to raise a presumption of dedication.
The user evidence demonstrates substantial public use of the claimed route. Of the 41 witnesses, 27 claim use throughout the whole of the relevant 20-year period without any significant interruption, and some claim considerably longer.
The route was used by local residents for the purposes of recreation and convenience, and frequency of use varied from occasionally to daily. Witnesses who specified their mode of travel used the route on foot. Those using the Order route refer to seeing others using it, and some users claim that the various landowners over the years took no actions to prevent public use and, in fact, some tolerated it. Such evidence is consistent with acquiescence and indicates that public access was recognised rather than discouraged. Therefore, I consider that use of the Order route was open, and without force, secrecy, or permission.  
Several users refer to physical features commonly associated with public access, including a sign which read “South Gloucestershire Council. No unauthorised tipping. Dogs to be kept on leads in gardens. Please clean up after your dog”, a sign with directional arrows along the Order route, a gate and a stile, and a 
well-defined track on the ground. Features such as these are capable of supporting the perception that a route is available for public use, although they are not, in themselves, determinative of public rights.
Overall, I am satisfied that the user evidence demonstrates that the Order route was used by the public to an extent that is sufficient to raise a presumption of dedication. The amount and consistency of the witness evidence, together with references to route furniture, signage, and the apparent acceptance or tolerance of public use by those connected with the site, lends weight to the Order route being used as of right and without interruption throughout the relevant 20-year period.
Lack of intention to dedicate
To demonstrate a lack of intention to dedicate, a landowner must take action to make the public aware that they have no intention of dedicating a public right of way. There are various ways of demonstrating this, but the most common are erecting notices denying public rights or granting permission, physical obstructions, or verbal challenges.
In 1996, the Council was aware that continued public use could potentially give rise to public rights, having received advice to that effect from its Public Rights of Way team. Despite this advice, there is no evidence that any steps were taken to notify the public of a negative intention or to prevent continued use.
Council correspondence with the Oaklands leaseholders in 1996 and 1998 refers to a right of way and acknowledges local perceptions that public rights already existed on the site, and a 2007 Council report records long-standing use of the grounds by local residents and describes such use as occurring with the tacit consent of the Council. The same report notes the absence of fencing and prohibitory notices, and that staff were aware that the public were using the route through the grounds. 
In 2010, the Council resolved to dispose of the property. In a decision report, it was stated that “there are some well used footpaths through the site. These will have a degree of protection. Any proposal to re-route them would need to follow the appropriate process.”. The language used appears consistent with an understanding that the routes had a degree of protection and does not suggest an intention to deny public rights.
Overall, the evidence points to an awareness of public use by the landowners and occupiers, but not any positive steps taken to make users aware that there was no public access. I therefore consider that there is insufficient evidence to demonstrate that any lack of intention to dedicate was clearly communicated to the public during the relevant period.
Conclusions on section 31
10. 
11. 
12. 
13. 
14. 
15. 
16. 
17. 
18. 
19. 
20. 
21. 
22. 
23. 
24. 
25. 
26. 
27. I have considered above that the relevant 20-year period is December 1999 to December 2019. I consider that there is sufficient evidence of use of the Order route as of right and without interruption, challenge, permission, secrecy, or force during the relevant 20-year period. I have not seen sufficient evidence of any actions by the landowners during the relevant period to demonstrate that they had no intention of dedicating public rights. Therefore, I am satisfied that the evidence before me shows, on the balance of probabilities, that the tests under section 31 of the 1980 Act are met and that a public footpath subsists over the Order route.
Other Matters
28. A number of objections raise concerns regarding matters such as privacy, security, anti-social behaviour, trespass, land ownership, maintenance responsibilities, the management of public use, and the absence of the route from documentation available when properties were purchased. Whilst I have noted these matters, they are not considerations which can be taken into account in the determination of an Order made under section 53 of the 1981 Act.
29. The Council, with the agreement of both the landowner and applicant, has requested that the Order route be modified to an adjacent alignment in order to avoid trees and better reflect the route currently available on the ground. However, the issue before me is whether the evidence supports the existence of public rights along the route shown in the Order. The DMMO process is concerned only with recording public rights that already exist and is not a mechanism for selecting a more convenient or useable alignment. As the evidence does not establish that the public right subsists on the alternative line, I do not consider it lawful to modify the Order as requested.
Overall Conclusion
30. Having regard to these and all other matters raised in the written representations, I conclude that the Order should be confirmed as made.
Formal Decision
31. I confirm the Order.
Kirsten Stiles
INSPECTOR
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