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	Site visit made on 24 August 2026

	by Claire Tregembo BA(Hons) MIPROW

	An Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 15 September 2026



	Order Ref: ROW/3351339

	This Order is made under section 53(2)(b) of the Wildlife and Countryside Act 1981 and is known as the Lancashire County Council Definitive Map and Statement of Public Rights of Way (Definitive Map Modification) (No. 3) Order 2011.

	The Order is dated 12 January 2011 and proposes to modify the Definitive Map and Statement for the area by adding a public footpath as shown in the Order plan and described in the Order Schedule.

	There was one objection outstanding when Lancashire County Council submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

	Summary of Decision: The Order is confirmed.

	[bookmark: bmkReturn]


Procedural Matters
Lancashire County Council (the Council) are taking a neutral stance on the confirmation of the Order. Whilst they consider there was sufficient evidence to make the Order, they state new evidence has come to light which means they consider the evidence is not sufficient to meet the higher balance of probabilities test for confirmation. 
The Main Issues
The Order has been made under section 53(2)(b) of the Wildlife and Countryside Act 1981 (the 1981 Act) in consequence of the occurrence of an event specified in section 53(3)(c)(i). This requires me to consider if, on the balance of probabilities, the evidence shows that a public footpath subsists along the Order route.  
The evidence submitted in support of the Order relies on the presumption of dedication arising from tests laid out in section 31 of the Highways Act 1980 (the 1980 Act). This requires me to consider if the public have used the route as of right and without interruption, for a period of twenty years immediately prior to its status being brought into question. I must establish the date when the public’s right to use the Order route was brought into question and determine if use by the public occurred for a twenty year period prior to this that is sufficient to raise a presumption of dedication. If this is the case, I must then consider if there is sufficient evidence that there was no intention on the part of the landowner to dedicate a public footpath during this period.  
Under common law, an inference that a way has been dedicated for public use may be drawn when the actions of the landowners (or lack of action), indicate that they intended a way to be dedicated as a highway and where the public have accepted that dedication.   
Use by the public can be evidence of the intention to dedicate. For an inference of dedication, this use should be as of right without force, secrecy, or permission. There is no fixed period of use at common law and use may range from a few years to several decades, based on the facts of the case. The more intensive and open the use, the shorter the period required to raise the inference of dedication. The burden of proof lies with the claimant to demonstrate that the evidence is sufficient to indicate an intention of dedication.  
Section 32 of the Highways Act 1980 (the 1980 Act) also requires me to take into consideration any map, plan, or history of the locality, or other relevant document provided, giving it such weight as is appropriate, before determining whether or not a way has been dedicated as a highway.  
Reasons
The Order route runs along the edge of two fields between existing public footpaths, Footpath 39 at point A and Footpath 40 at point C. The boundary between the fields is at point B. To the east of the Order route is the parish boundary running along a brook in a cutting. There are trees on either side of the brook which abut the field edge. I will refer to this band of trees as woods for ease of reference. A copy of the Order plan is attached to the end of my decision showing the relevant points.
Documentary Evidence
Newburgh Tithe Map 1845
Section B to C and a short section of the Order route from point A are shown on the Newburgh Tithe map with double pecked lines. At point B, a route continues southwest, then southeast, then east to point A. There is a route off this to a property called Mount Pleasant. The Order route would run through parcels 450 and 452 which are called ‘Richards Hey’ and owned by Thomas Woodcock with one described as fallow and the other planted with potatoes and turnip.
Ordnance Survey Maps
Various Ordnance Survey (OS) maps were provided. The route shown on the Newburgh Tithe map is shown with double pecked lines on the 1848 6 inch OS map but section B to C of the Order route is within the woods alongside the brook rather than just outside of it. There is also a pecked line shown within the woods along most of section A to B. Footpaths 39 and 40 are both shown with double pecked lines.
Footpaths 39 and 40 are shown on various scale OS maps between 1894 and 1960 but the Order route is not shown. On the OS maps a pecked line is shown in the field to the east of the brook which could indicate a path.  
Finance Act Map 1910
The Order route is within hereditament 523 on the 1910 Finance Act map. The Field Book states there are ‘Public footpath through part of Farm’ and a £13 deduction is given for public rights of way or user. However, it does not indicate where these footpaths are. Therefore, it is not possible to determine if a deduction was given for the Order route or only for Footpaths 39 and/ or 40 which are in the same hereditament. 
Aerial Photographs 
An aerial photograph from the 1940s does not show the Order route. On a 1960s aerial photograph section B to C is visible as a clear worn line but section A to B is not visible. On both aerial photographs, There is a boundary between the two fields, but it is not possible to tell if there are any gaps in it at point B. 
The Order route is obscured by the shadow of trees on the 1988 aerial photograph. A worn line is visible on the 2000 aerial photograph between points A and B, but section B to C is obscured by the trees shadows. On both aerial photographs, a boundary along the northern edge of Footpath 40 is visible but not its southern edge.
Definitive Map Records
A map, which I am advised was produced between 1927 and 1933 following surveys by the Ramblers Association to check rights of way recorded by parish and district councils, shows the Order route, Footpaths 39 and 40 coloured red. The Order route is also circled and labelled ‘claimed’ and ‘13’ in pencil with crosses through it in blue. 
Footpaths 39 and 40 are shown on the Draft (relevant date 1 January 1953), original (published in 1962), and revised Definitive Map (relevant date 1 September 1966, published 25 April 1975) but the Order route is not. On the Draft and original Definitive Maps, Footpaths 39 and 40 end at the Ormskirk Urban District Council (OUDC) boundary with Wigan Rural District Council.
The Ramblers Association Footpaths Committee chair sent a list of footpath queries to OUDC on 7 January 1953. Newburgh query 1 concerns Footpath 39 and query 2 is the Order route which states ‘Path from above path No. 1 N. along boundary, past path from Mount Pleasant, to footbridge, where path crosses boundary into Dalton Parish Council. The response from OUDC dated 20 January 1953 states ‘a footpath is show on the Ordnance Survey sheet linking footpath 39 to 40, but this is in the Wigan R.D.C. area’. A tracing of an OS map accompanying their reply shows Footpaths 39 and 40 with a solid and pecked line coloured red and the boundary coloured blue. A pecked line is shown along the edge of the field and woods on the Wigan side of the boundary. 
On 12 March 2008 the landowner deposited a statement and map under section 31(6) of the 1980 Act with the Council. It shows Footpaths 39 and 40 which the landowner accepts have been dedicated as footpaths and states ‘no other ways over the land have been dedicated as highways’. The Order route is not shown. The landowner states they have owned the land since 12 April 2007. 
Parish Council Leaflet
In 1986 Newburgh Parish Council produced a leaflet of ‘Footpaths in Newburgh’ with the hope that more people would use the footpaths and report any issues. It states there are 14 official footpaths on the Definitive Map as well as ‘’unofficial’ Footpaths’ which are not on the Definitive Map but are ‘clearly marked on many published maps, these have been used regularly in the past’. After describing Footpath 40 in ‘A Tour of the Official Footpaths’ it states, ‘there is however an ‘unofficial’ footpath continuing south along the edge of the woods, down to footpath 39’. The Order route is also shown with dashed lines on the accompanying map whilst definitive footpaths are shown with solid lines.  
Conclusions on the Documentary Evidence
The Order route is not shown on most of the maps or plans. However, the Ramblers Association maps from circa 1930 show the Order route as a public footpath and they queried why it was not included on the Definitive Map in 1953. The Parish Council leaflet also indicates the Order Route was being used and believed to be a public footpath in 1986. Whilst some of the aerial photographs show a worn line along the Order route, it is not possible to determine if this was formed by public or private use. Overall, I do not consider the documentary evidence is sufficient to show, on the balance of probabilities, that public rights exist over the Order route. 
User Evidence
Bringing into question
To bring into question the right of the public to use the Order route some actions or events must have occurred that brought home to at least some of those using it that their right to do so was being challenged. These must have been sufficiently overt to bring that challenge to the attention of the public using the route.  
One person recalls being challenged when using the Order route in early 2008 when they were told they could not use the path in the future and it was not now a public footpath. Five other people recall hearing of others being challenged around the same period. Four people refer to fencing across the Order route which prevented use. One stated it was erected at the end of 2007 and the rest in early 2008. Three people refer to notices indicating the Order route was not a public footpath in early 2008 with one person also stating arrows indicating the rights of way were erected at points A and C at the same time. The landowner also deposited a statement and plan with the Council denying public rights, other than those shown on the Definitive Map and Statement in March 2008. Therefore, I consider the date that use of the Order route was brought into question to be early 2008 with the relevant twenty year period being early 1988 to early 2008. 
Analysis of use 
To satisfy the requirements of section 31, use must be by those who can be regarded as the public. For use to be as of right it must be without force, secrecy, or permission. Use should be without interruption, and to be effective, any interruption must be by the landowner, or someone acting on their behalf. The interruption should be with the intention of preventing use of the way by the public and not for other purposes such as car parking or building works. I must also be satisfied that there was sufficient use by the public to raise a presumption of dedication.
Twenty two people provided user evidence forms showing use of the Order route between 1936 and 2008. They all used the Order route during the relevant period with 17 using it for the full 20 years. Use was predominantly for pleasure, walking, or running with several people referring to using it as part of organised walks or runs with Newburgh Nomads running club. Frequency of use varied from 3-4 times a year to 250 times a year. 
The user evidence indicates use is open, without secrecy, force, or permission. None of the path users saw any signs or notices indicating that the Order route was not a public path or was permissive prior to early 2008. Prior to the end of 2007 or early 2008 none of the path user encountered any obstructions across the Order route and no one was challenged when using it. One person stated ‘access was never an issue with the two previous owners’.   
Photographs taken by the Council in September 2009 show a worn vehicular track along part of the Order route. A ditch had been dug across it near point B but was part of a drainage scheme being carried out at that time. Footpath 40 is fenced on both sides mostly with chestnut paling fencing, but where the Order route meets it, there is a wooden post and rail fence. There are also some branches across the Order route. Written on the rails in black marker pen looking into the field towards point B it states, ‘NO FOOTPATH AHEAD’ and ‘FOOTPATH TO COBBS BROW LANE ONLY’ with an arrow pointing along Footpath 40. A footpath waymarker also points along Footpath 40. However, these photographs were taken after the date of challenge and not during the relevant 20 year period.
The Council Regulatory Committee Report for a meeting on 15 March 2018 states they interviewed some of those completing user evidence forms and found ‘their evidence, credibility and recollections were not as expected from originally considering the written user evidence’. However, further details or transcripts of these interviews are not provided. They also state that there is better evidence of a short fence blocking the Order route ‘several years ago…by a previous owner and an interruption to the use of the line’ but there is no indication as to what this evidence is or where this fence was other than the evidence from the objector considered under Lack of Intention to Dedicate below. 
Based on the evidence before me, I consider there is sufficient evidence of use of the Order route without interruption, permission, secrecy, or force between early 1988 and early 2008 to demonstrate a presumption of dedication as a footpath. Furthermore, the Ramblers Association maps circa 1930, the 1953 query about the omission of the Order route from the Definitive Map and Statement, and the 1986 Parish Council Leaflet provide additional evidence that indicates the Order route had a reputation as a public footpath with use at those times. These documents add weight to the user evidence.
Lack of intention to dedicate  
To demonstrate a lack of intention to dedicate, a landowner must take action to make the public aware that they have no intention of dedicating a public right of way. There are various ways of demonstrating this, but the most common ways are erecting notices denying public rights or granting permission, physical obstructions, or verbal challenges.
It was suggested that during the foot and mouth outbreak in 2001, the Order route would not have been used by members of the public. In R (oao the Ramblers Association v Secretary of State for Environment, Food and Rural Affairs, Roxlena Ltd. & Cumberland Council) [2025] EWHC 537 (Admin) found that the foot and mouth outbreak did not constitute an interruption for the purposes of preventing statutory dedication of a public right of way under section 31 of the 1980 Act. 
The objector states the previous owner carried out work to re-route Footpath 40 through the woods in 1992. They state this work included fencing the Order route at point C with chestnut paling fencing effectively blocking it. 
During my site visit, at point C, I observed some poorly maintained steps and a handrail down the steep bank to the brook which I assume to be the re-routed line of Footpath 40. This realignment would have taken Footpath 40 east of point C down the bank to the brook then in a northerly direction alongside it rather than directly north alongside the edge of the woods as recorded on the Definitive Map and Statement. At the time of my site visit a stile in the fence at point C provided access to the definitive line of Footpath 40. 
Photographs taken by the Council in September 2009 show chestnut paling fencing on either side of Footpath 40 but there is a gap in the paling fence either side of Footpath 40 at point C. This gap is filled with a post and rail fence which the objector states replaced part of the paling fence. No evidence has been submitted by the objector, the previous landowner, their tenant, or any other witness to corroborate when the paling fence was erected or that it obstructed the Order route, despite the objector stating they have this information and photographs. There is also no evidence indicating when the post and rail fence was erected. 
None of those providing user evidence recall any fencing or other obstruction across the Order route prior to the end of 2007 or early 2008. Nineteen people were using the Order route in 1992 with five of them stating they had used it for over 20 years at that time.
Whilst the Councils photograph provides evidence that the paling fence existed in 2009, it does not indicate when it was erected. The lack of recollection of any fence across the Order route by the path users would suggest that, if it were erected in 1992 as claimed by the current landowner, it did not obstruct the Order route. Alternatively, it may not have been erected until early 2008 when a fence was seen by path users. Furthermore, the 2000 aerial photograph only shows a boundary along the northern side of the Order route not both sides indicating the Order route was not obstructed at point C at this time. 
Therefore, I do not consider there is sufficient evidence to demonstrate a lack of intention to dedicate public rights by the relevant landowner during the relevant twenty year period. 
Conclusions on section 31
I have concluded above that the relevant 20 year period is early 1988 to early 2008 after various actions were taken to challenge use by the landowner. I consider there is sufficient evidence of use by the public as of right during the relevant 20 year period to demonstrate a presumption of dedication. Furthermore, I do not consider there is sufficient evidence of actions by any landowner to demonstrate a lack of intention to dedicate during the relevant twenty year period. Therefore, I am satisfied, on the balance of probabilities, that public footpath rights exist over the Order route.   
Conclusions
Having regard to these and all other matters raised in the written representations I conclude that the Order should be confirmed.
[bookmark: bmkScheduleStart]Formal Decision
I confirm the Order.
Claire Tregembo 
INSPECTOR










































Order Plan
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