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	[bookmark: bmkTable00]Application Decision

	

	by Harry Wood

	Appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 13 December 2023



	Application Ref: COM/3322466
Land at Racecourse Downs (The Bowl Barrow), Cardinham, Cornwall. 
Register Unit Number: CL 139 
Commons Registration Authority: Cornwall Council


	· The application, dated 15 May 2023, is made under Section 38 of the Commons Act 2006 (the 2006 Act) for consent to carry out restricted works on common land.
· The application is made by Amey Consulting.
· The works comprise: (a) The installation of a wire fence measuring 52m long at the western boundary of the site with a steel gate; (b) The installation of a timber gate in the existing south boundary fence; (c) Regrading of the east track to remove rutting consisting of the laying of 250m2 geotextile separator to allow 50m3 loose hardcore material to be laid on the track; (d) Vegetation clearance to facilitate the works.



Decision
1. Consent is granted for the works in accordance with the application dated 15 May 2023 and the plans submitted with it subject to the following conditions:

i. the works shall begin no later than three years from the date of this decision; and
ii. the land shall be fully reinstated within one month from the completion of the works.
2. For the purposes of identification only the locations of the works are shown by the hatched area, hard line and labelled rectangles on the attached plans.

Preliminary Matters
3. I have had regard to Defra’s Common Land Consents Policy Guidance of November 2015 (the Guidance) in determining this application under section 38, which has been published for the guidance of both the Planning Inspectorate and applicants. However, every application will be considered on its own merits and a determination will depart from the Guidance if it appears appropriate to do so. In such cases, the decision will explain why it has departed from the Guidance.

4. This application has been determined solely on the basis of written evidence. I have taken account of the representations made by the Open Spaces Society (OSS) and Natural England (NE) and consultation from Historic England (HE).

5. I am required by section 39 of the 2006 Act to have regard to the following in determining this application:
a. the interests of persons having rights in relation to, or occupying, the land (and in particular persons exercising rights of common over it);
b. the interests of the neighbourhood;
c. the public interest; section 39(2) of the 2006 Act provides that the public interest includes the public interest in; nature conservation; the conservation of the landscape; the protection of public rights of access to any area of land; and the protection of archaeological remains and features of historic interest;
d. any other matter considered to be relevant.

Reasons
The interests of those occupying or having rights over the land
6. The applicant advises that the land is owned as a Trust. The application identifies the Treasurer of the Commoners Committee as the Trust representative and the representative of all the commoners. The common land register records multiple rights to graze cattle and sheep over the whole of the register unit and to take peat over the whole of the register unit excluding the land tainted violet on the register map. 

7. The applicant further advises that grazing rights are exercised in fields to the north and south of the site, but none are carried out on the Bowl Barrow site. The Treasurer of the Commoners Committee was consulted about the application but did not comment. There is no evidence before me to suggest that the proposals will harm the interests of those occupying or having rights over the land.

The interests of the neighbourhood and public access
8. The applicant explains that the purpose of the works is to restore a bowl barrow Scheduled Monument close to its original state, allowing commoners and local visitors to enjoy the site. The resurfacing of the track will prevent further damage from rutting. The new wire fencing and gates will allow for safe grazing on the site to reduce vegetation build up and reduce the need for future works. The addition of two new gates will allow for access to continue through and onto the site on foot. 
 
9. The interests of the neighbourhood relate to whether the works will unacceptably interfere with the way the common land is used by local people and is closely linked with interests of public access.  

10. The applicant has outlined that use of this part of the application land is currently limited by extensive gorse, bramble and bracken build up, with some self-set trees, which will be cleared as part of the wider works. I consider that the vegetation clearance may enable greater access over the area of the common concerned for local people and visitors alike.

11. NE advises that access to the area where the works are being proposed appears to be possible from the common land to the west and directly from the surrounding network of minor roads via a road/track marked as Tredethy Road.

12. In response to NE’s concerns that measures to prevent fly-tipping and littering should not impact on the rights of public access on foot, the applicant confirmed that the proposed gates will be left unlocked, and their proposed installation is to allow access on foot for pedestrian access to and through the site. The Open Spaces Society have confirmed that they were consulted about these works prior to the application being made and that they have no objection to the works. 

13. The site will be largely inaccessible during the time the works are taking place. However, given that the site is largely overgrown, this is already the case for the land in question. The addition of the fence would make this part of the downs enclosed land. However, access has been considered with the addition of two new gates and I am satisfied that these will provide suitable access through and onto the site for visitors on foot.

14. The proposed new fencing will be permanent. The applicant explains that permanent fencing is required to enclose and protect the Scheduled Monument from grazing animals, which will be introduced to manage the wider site once the vegetation has been cleared. I am satisfied that there will be an ongoing need to protect the Scheduled Monument from grazing animals by use of the fencing and that limiting the consent for fencing to a specific time period is not necessary.

The public interest 
15. As well as the protection of public rights of access, the public interest includes the interests of nature conservation, the conservation of the landscape and the protection of archaeological remains and features of historic interest.

Nature conservation 

16. NE advises that the site is not subject to any statutory or non-statutory designations for nature conservation and, on the basis of the application, they are unable to confirm whether any benefits to nature conservation will arise from the proposed works. 

17. In response the applicant advises that the introduction of sheep will act as conservation grazing with the aim to initially reduce scrub levels and then to promote a mosaic type habitat through the management of grazing levels. This will naturally control scrub and promote a habitat suitable for a wide range of wildlife. 

18. To mitigate any potential harm to nature conservation interests, large gorse bushes will need to be cleared by hand and therefore vegetation clearance will not be carried out during the nesting bird season (March to October). Moreover, the works are located within the vicinity of a known dormouse area, therefore the vegetation clearance will be carried out following a dormouse method statement. The wooded area located at the north of the barrow will be left untouched, but the area will be cleared of any litter.

19. I am satisfied that the works are unlikely to harm nature conservation interests and that the introduction of grazing, which will be facilitated by the proposed fencing, may be of some benefit to promoting habitats.

Conservation of the landscape

20. The common has no special designated landscape value but the proposed works will nevertheless introduce new permanent artificial features into the landscape. However, these are in addition to, and mostly an extension or alteration to, works that are already in place. Furthermore, the visual impact of the works will be positive in that they will remove unsightly scrub vegetation and increase the visibility of the Scheduled Monument historic feature.

21. I conclude that, on balance, the proposed works are in the interests of the conservation of the landscape.


Protection of archaeological remains and features of historic interest. 
22. The applicant advises that this bowl barrow is listed in the 2022 Heritage Risk Register due to the scrub coverage and tree growth at the site. HE has confirmed its support for the proposed works. 

23. I consider that the proposed works will help to address the reasons for the bowl barrow’s Heritage Risk Register listing and I am satisfied that the works are in the interests of the protection of archaeological remains and features of historic interest.

Other Matters 

24. In coming to a decision, I have had regard to the inclusion in the application of the removal of gorse, bramble and self-set tree vegetation. Whilst such vegetation removal does not in itself need section 38 consent, it is integral to the success of the project to which the proposed fencing will contribute. 

Conclusion
25. I conclude that the proposed works will benefit historic feature and landscape interests and may also be of some benefit to nature conservation and neighbourhood interests. I further conclude that whilst the proposed fencing will be permanent, the gates to be included will adequately provide for public access. Consent for the works is therefore granted subject to the conditions set out at paragraph 1.


Harry Wood
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