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Application Decision 
Site Visit made on 31 July 2023 
by Claire Tregembo BA (Hons) MIPROW 
An Inspector appointed by the Secretary of State for Environment Food and Rural Affairs 
Decision date: 5 October 2023

 
Application Ref: COM/3318475 Towan Common
Register Unit: CL446 (Original provisional registration number)
Registration Authority: Cornwall Council
· The application, dated 26 December 2020, is made under Schedule 2 paragraph 4 of the Commons Act 2006. 
· The application is made by Thomas Hill. 
· The application is to register waste land of a manor as common land in the register of common land. 

Decision 
1. I approve the registration of the land as shown hatched purple and outlined red on the plan showing the extent of the 1968 application land appended to the end of my decision. This land shall be added to the commons register. 
Preliminary matters 
2. No one requested to be heard in relation to this application. Therefore, the application is dealt with by way of the written representations procedure and an unaccompanied site inspection. 
3. The plan submitted with the application shows a larger area of land than shown in the provisional register in 1968. The additional land is at the south-eastern corner of the site and appears to extend the common along the roadside verge. Only land provisionally registered as common land under Section 4 of the Commons Act 1965 (the 1965 Act) can now be registered under Schedule 2 paragraph 4 of the Commons Act 2006 (the 2006 Act). If the application is approved, the extent of the land to be included in the register of common land should be as shown on the provisional registration plan, not the application plan.
The Application Land 
4. The application land is known as Towan Common and consists of a triangle of land off Towan Road, Towan, St. Merryn. The land is open to the road along its south-western boundary and its northern boundary abuts the registered area of Towan Common (CL446). The application land and the registered common were both part of the same application in 1968. 
Main Issues 
5. The main issue is whether the land was waste land of a manor, at the date of 2020 application, and whether before 1 October 2008: 
(a) the land was provisionally registered as common land under section 4 of the 1965 Act;  
(b) an objection was made in relation to the provisional registration; and  
(c) the provisional registration was cancelled in the circumstances specified in sub-paragraphs (3), (4) or (5) of the 2006 Act. 
6. Sub-paragraph (5), on which the applicant relies, requires the person who made the application for the provisional registration to request or agree to its cancellation (whether before or after its referral to a Commons Commissioner).
Reasons
The requirements of paragraph 4 of Schedule 2 
7. The application land was provisionally registered as common land unit CL446 on 9 December 1968 following an application from Albert Clementson Gladstone dated 13 August 1968. 
8. An application for a town or village green (TVG) for the land was also made by St. Merryn Parish Council (SMPC) on 15 May 1968. As these registrations conflicted with each other, each registration was accordingly treated as an objection to the other. The TVG application did not include the registered common to the north.
9. Entry 2 in the Register of Common Land (RCL) dated 9 October 1973, records that part of the provisional registration was modified under Regulation 12 of the Commons Registration (General) Regulations, 1966. This permitted the Commons Registration Authority to cancel or modify a registration with a conflicting registration at the request of the applicant. The RCL sets out that the land subject to this application was removed pursuant to an application dated 27 July 1973 made by Dr. A C Gladstone. The registered common to the north was undisputed and became final on 3 August 1973.
10. This fulfils the criteria set out in paragraph 4 of Schedule 2 of the 2006 Act.
Whether the land is waste land of a manor 
11. It is seldom possible to prove definitively that a particular parcel of land is waste land of a manor. But it should be sufficient to show that, on the balance of probabilities, the land lies in an area which is recognised to have been, or still be, manorial, and that there is no convincing evidence to the contrary.
12. The definition of waste land of a manor arising from the case of Attorney General v Hanmer [1858] (2 LJ Ch 837) is “the open, uncultivated and unoccupied lands parcel of the manor other than the demesne lands of the manor”. Demesne land is land within a manor owned and occupied by the lord of the manor for his own purposes. 
13. The applicant considers all land in Cornwall to be manorial in origin and considers the application land to be within the Manor of Padstow-Penkivel. A seventeenth century map of Towan in the Manor of Padstow-Penkivel taken from the Lanhydrock Atlas shows the land was part of Towan Wartha Common. 
14. Extracts from the book Cornish Lands of the Arundells of Lanherne, Fourteenth to Sixteenth Centuries also list Towan as being within the Manor of Trembleath in the 1400s. The CRA consider this is the manor in which the application land lies.
15. The application land is shown on St. Merryn Tithe map as part of parcel 917. The Tithe apportionment records it as ‘Towan Green, Waste’. 
16. SMPC has objected to the application but has not provided evidence to contest that the land is not waste land of a manor.
17. Having regard to the above, I consider the evidence is sufficient, on the balance of probabilities, to show the application land is waste land of a manor.
Whether the land fulfils the character of waste land of a manor 
18. The question as to whether land is waste land of a manor is one which must be satisfied at the date of the application on 26 December 2020. Having regard to the definition of waste land of a manor in paragraph 12, I must now consider the character of the application land. 
19. Generally, ‘open’ in this context means unenclosed. The land is open to the road and the registered common to the north. There are hedges and walls along the eastern boundary, but their purpose appeared to be to enclose the adjacent field and property rather than the application land. I have seen no evidence to suggest that the situation was any different at the date of the application. Overall, it is my view that the application land was ‘open’ at the date of the application.
20. During my site visit I saw no obvious indication of cultivation. There is no officially accepted definition of what constitutes cultivation for the purpose of the 2006 Act. Therefore, it is necessary to consider each case individually and assess the degree of cultivation that has taken place. The grass had been mown but this appeared to have been done for amenity purposes, not cultivation. Therefore, I consider the land as uncultivated for the purposes of the 2006 Act.
21. In respect of occupation, this requires the physical use of the land to the exclusion of others, rather than the ownership or the lawful use of the land. SMPC has managed and maintained the application land since the 1920s for the benefit of the people of the parish. They state the land has been accessed by parishioners at all times and view it as public land. This indicates the land is unoccupied with no one excluded from it. Therefore, I consider the land to be unoccupied. 
22. Taking into account the evidence as a whole, the application land can be described as open, uncultivated and unoccupied. Therefore, the application land fulfils the character of waste of a manor. 
Other Matters 
23. Cornwall Highways objected to the application because the land at the south-eastern corner of the application site is highway verge and contains a drainage ditch. A plan with the verge highlighted shows it is within the area of additional land that was not provisionally registered in 1968. As explained in paragraph 3, this area cannot now be registered so I do not need to consider this matter further.
24. Comments from SMPC suggest they understand the application is to register the land in the ownership of the applicant. This is not the case, and the application is to register the land as common in the Commons Register. 
Conclusion 
25. Having regard to these and all other matters raised in the written representations, I conclude that the majority of the application land fulfils the necessary criteria for registration. A small area of land at the south-eastern corner of the site was not included in the provisional registration, therefore, this should not be registered. Consequently, I approve the registration of the land as shown hatched purple and outlined red on the plan showing the extent of the 1968 application land appended to the end of my decision. 
Claire Tregembo 
INSPECTOR



















Land to be Registered Hatched Purple and Outlined Red.
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