[image: Planning Inspectorate Logo.]
	[bookmark: bmkTable00]Interim Order Decision
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	By Harry Wood BA (Hons) MA PhD MIPROW 

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 28 August 2026



	[bookmark: bmkReturn]Order Reference: ROW/3370763


	This Order is made under Section 53(2)(b) of the Wildlife and Countryside Act 1981 and is known as the Norfolk County Council (Gressenhall & Beetley) Modification Order 2025. 

	The Order is dated 26 March 2025 and proposes to modify the Definitive Map and Statement for the area by adding a restricted byway, as shown on the Order Plan and described in the Order Schedule.

	· There were two objections outstanding when Norfolk County Council submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

Summary of Decision: The Order is proposed for confirmation subject to the modifications set out in the Formal Decision.

	

	


Preliminary Matters
I am satisfied that I can make my decision based upon the documents submitted by the order making authority (Norfolk County Council, hereafter the OMA), and I have therefore not undertaken a site visit. 
I have found it convenient to refer to locations marked on the OMA’s Order Plan and have attached a copy of it to this decision, for reference.   
Main Issues
The Order has been made under section 53(2)(b) of the Wildlife and Countryside Act 1981 (the 1981 Act) in consequence of the occurrence of an event specified in section 53(3)(c)(i) namely that a right of way which is not shown in the Definitive Map and Statement (DMS) subsists or is reasonably alleged to subsist. The legal test I am required to deploy is the balance of probability test. This is a stronger test than the reasonably alleged to subsist test to determine if an order should be made.
The user evidence submitted in support of the Order relies on the presumption of dedication as set out in section 31 of the Highways Act 1980 (the 1980 Act). Assessing such evidence involves establishing the date when the public’s right to use the Order Route was brought into question. The evidence can then be examined to determine whether use by the public has been as of right and without interruption for a period of not less than 20 years. It is also necessary to consider whether there is sufficient evidence that there was no intention on the part of the landowners to dedicate public rights during the relevant 20-year period. 
Section 32 of the 1980 Act requires that documentary evidence is taken into consideration “before determining whether a way has or has not been dedicated as a highway”, and that such weight is given to the evidence as “justified by the circumstances, including the antiquity of the tendered document, the status of the person by whom and the purpose for which it was made or compiled, and the custody in which it has been kept and from which it was produced.”  
The Order Route is known as Common Drift and links the villages of Gressenhall and Beetley. I will refer to it as Common Drift throughout this decision. 
Reasons
Documentary Evidence
Inclosure records 1811-1813
The 1811 Gressenhall, East Bilney and Great Bittering Inclosure Map depicts the western section of Common Drift from Beetley Road (now Bittering Street) in the west to a parcel of land annotated “8th”. The route is depicted by solid parallel lines and is labelled as “5th Private Road”. 
The accompanying 1813 Inclosure Award described the 5th Private Road as follows:
[…] one other road branching out of the public road seventhly described at or near the north east corner of a garden hereby allotted to John Webb and proceeding thence nearly in an east direction and on the south side of lands hereby allotted to Thomas Twigg and the said Samuel Rawling to the south west corner of the eighth allotment hereby made to the said Daniel Reeve.
The Inclosure records therefore offer strong evidence that the western section of Common Drift was set out by the relevant Inclosure Commissioners in 1813 as a private road.  
Bryant’s Map of Norfolk 1826
This Map records the full extent of Common Drift. The majority of the route is depicted by parallel pecked lines, with the westernmost quarter shown between parallel solid lines. No key or legend has been submitted with the map, so it is unclear what these different depictions were intended to represent.    
Tithe records 1844
Tithe maps officially recorded the boundaries of all tithe areas on which tithe rent-charges were apportioned. Their purpose was not to identify highways.     
The 1844 Beetley Tithe Map records Common Drift in a similar manner to the Inclosure Map, the key difference being that the eastern section of the route is recorded. This section is depicted by one pecked line and one solid line. Highlighting the presence of “a solid feature line which most likely represents a gate” at the point the route depiction changes (roughly point B), the OMA suggests this indicates that “the public could seemingly not freely pass and repass along it”. While this is possible, the presence of gates on a route is not necessarily inconsistent with the existence of public rights.   


Ordnance Survey (OS) maps 1817-1906 
The 1817 OS Drawing records a route consistent with that set out by the Inclosure Map and Award. It is depicted by solid parallel lines and terminates just over half way along the modern extent of Common Drift. 
The 1884 First Edition County Series 25 Inch Map records the full extent of Common Drift. The western section of the route (between points A and B) is depicted between solid parallel lines and shaded sienna. The eastern section of the route (between points B and C) is depicted by one solid line and one pecked line. Pecked lines were usually used by OS to represent features which were not obstructions to pedestrians. The apparent change in route character recorded by OS coincides with the Parish boundary between Gressenhall and Beetley.
The 1906 Second Edition County Series 25 Inch Map records the majority of Common Drift between solid parallel lines. The northern line becomes a pecked line slightly to the west of point C, at which point the route appears to provide access to a gravel or clay pit.
While OS maps often provide useful evidence as to the physical characteristics of a route, they tend not to provide direct evidence of status. In this instance, the OS maps suggest that the majority of Common Drift existed on the ground between 1817 and 1906, and that the route has gradually changed in physical character from a cul-de-sac to a largely enclosed lane. 
Bartholomew’s maps 1903-1943
The 1903 Map includes three classes of roads: First, Secondary (Good), and Indifferent (Passable). It also recorded footpaths, bridleways, and uncoloured roads. The first three classes were distinguished by the use of red infill between either solid, pecked or dotted lines. The full length of Common Drift is depicted as an Indifferent road. 
The 1943 Map includes four classes of roads: Recommended Through Routes, Other Good Roads, Serviceable Motoring Roads, and Other Roads & Tracks. The full extent of Common Drift is recorded as a Good Road. 
The judgment in Commission for New Towns and Worcestershire County Council v J.J. Gallagher Limited [2002] EWHC 2668 (Ch), [2003] 2 P & CR 3 noted that Bartholomew’s maps included the disclaimer “[the] representation of a road or footpath is no evidence of the existence of a right of way”. While accepting that this disclaimer did not mean such maps should be cast aside, the Judge stated that “the disclaimer underlines the fact that one cannot place much weight on Bartholomew’s maps”.
Accordingly, the Bartholomew’s maps offer evidence that the full length of Common Drift was a public vehicular highway between 1903 and 1943. However, the two maps can be awarded very little evidential weight. 
Highway Authority records
Responsibility for maintaining many classifications of highway was transferred from rural district councils to county councils by the Local Government Act 1929. The Mitford and Launditch Handover Map (1929) has not shaded or otherwise annotated Common Drift. This suggests that the relevant local authority did not consider the route to be a public vehicular carriageway at the point they handed over highway maintenance responsibility. 
Definitive Map and Statement Preparation records
The Definitive Map extract submitted by the OMA shows that Common Drift, while included on the OS basemap, is not recorded as a public right of way. No preparation records (such as survey cards or parish claim maps) have been placed before me, so it is unclear whether or not the route was considered during the surveying and drafting process. 
Conclusions on Documentary Evidence
From the documentary evidence presented in this case it seems clear that the western section of Common Drift was set out by the Inclosure Commissioners in 1813 as a private road, and that by 1844 it had extended to form a through route between what are now Bittering Street and Fakenham Road. 
While the Batholomew’s maps are suggestive of public rights existing over Common Drift, the rest of the documentary evidence is either neutral or, in the case of the Inclosure records, points only to the presence of private rights. I am therefore of the view that, on the balance of probability, historical public rights do not exist over Common Drift. 
User Evidence
When use of the claimed route was brought into question
The OMA have not been able to establish the owner of the land over which Common Drift runs, though 11 adjacent landowners have been identified. There is no evidence before me to suggest that any landowner, known or otherwise, have taken actions that have brought public rights on foot, by bicycle, or on horseback into question. While I note that speed bumps were installed on Common Drift by an adjacent landowner in 2023, it seems that these were primarily intended to slow down motorised traffic. I further note that they have since been removed.  
In such circumstances, the date of the relevant DMMO application serves as a bringing into question for the purposes of section 31 of the 1980 Act. The application in this instance was submitted on 13 July 2023.
Taking 13 July 2023 as the appropriate date means that the relevant 20-year period is July 2003 to July 2023. 
Whether the claimed route was used by the public as of right and without interruption
Eighty-four user evidence forms (UEFs) have been submitted with the application, recording use of Common Drift between 1945 and 2023. Of these users, 54 claim use for the full 20-year relevant period. 
Five users identified themselves as being an owner or occupier, either of one of the properties along Common Drift or those on Fakenham Road that border the route. While the exact nature of these rights remain unexplored, it seems likely that such users were accessing Common Drift by right rather than as of right. I have therefore discounted the evidence supplied by these five users. Another user refers to receiving permission from a friend to use Common Drift, suggesting their use was permissive. This means that there are 78 users who have provided admissible evidence of use. 
The majority of user evidence concerns people walking Common Drift on foot, with only one user suggesting they never walked the route. Of the 78 admissible UEFs, 29 also refer to cycling the route, three to riding the route on horseback, and three to driving the route in a motor vehicle. 
The majority of the users appear to have traversed Common Drift for reasons of leisure. This includes utilising the route as part of a longer journey or circular walk, and as a low traffic way to access the New Inn or the Recreation Ground in Beetley. Numerous users refer to walking or cycling the route with their children to reach St Mary’s Primary School, emphasising that it is a safer alternative to travelling from Gressenhall to Beetley via Stoney Lane and Fakenham Road. A large number of users refer to using Common Drift for dog walking.
Every user refers to seeing other people using the route, with the majority suggesting they saw other users on every occasion they accessed Common Drift. This included pedestrians, cyclists, horse riders, and people driving vehicles. One user asserts that the route “is a widely used one, particularly by parents and children on the school run from Gressenhall to Beetley School”, adding that while “there is some farm and routine traffic, it is mostly used by walkers and cyclists". Another user states that “Over the last 5 years [2018-2023] this route has become busier with delivery vans and sat nav travellers”.
The frequency of use of Common Drift is high, with a considerable number of people claiming to have used the route on a daily or weekly basis. The user evidence points to a significant volume of use that appears consistent with a popular route connecting two semi-rural villages.
I have seen no evidence that indicates the user within the relevant period was by force. There is also no suggestion that the use was by stealth or that it was interrupted during the 20-year period.
Whether there was no intention to dedicate a public right of way
The objectors in this case have not engaged with the specifics of the user evidence, but rather have questioned the purpose of and motivation behind the application. Gressenhall Parish Council describe the Order as “totally unnecessary”, arguing that “the cost of the process would be best spent elsewhere”. The second Objector makes similar arguments, stating that “nobody has ever attempted to prevent anyone else using the track” and adding that the public “have enjoyed Common Drift (myself included before I purchased my house here) for many years and will continue to do so regardless of its classification”. 
While such representations are understandable, they cannot influence my decision. My task is to establish whether public rights exist over Common Drift, and objections concerning the point or purpose of the Order can have no bearing on this process. 
The second Objector acknowledges and appears to support public use of Common Drift. I note their view, however, that “Common Drift is currently used far more frequently by residents accessing their properties in motor vehicles/deliveries being made by motor vehicles etc, than by pedestrians, cyclists or horse riders”. 
One adjacent landowner and resident of Common Drift who responded to the OMA’s pre-Order consultation process asserted that “Private Road signs” have been erected on Common Drift, but that “these were unfortunately damaged and removed in early 1994”. It is not clear exactly where these signs were on the route, but I note that they were removed outside of the relevant period. The same landowner states that “everyone was aware this was a private road [and] they were also aware we had given permission to walk the drift”. This statement would seem to conflict with the admissible user evidence, as none of the users refer to knowing Common Drift was not a public right of way, and only one user refers to receiving permission to use the route.  
I have therefore seen no evidence to suggest that any landowner took actions during the relevant period that successfully communicated a lack of intention to dedicate public rights on foot, by bicycle, or on horseback over Common Drift.
Conclusions on the Section 31 tests
 I have concluded that the relevant period is 2003 to 2023. I am satisfied that the user evidence is credible and indicative of regular public use of Common Drift. There is no evidence to suggest that this use was anything other than as of right, and there is no indication of interruption during the relevant period. There is no evidence of any actions by or on behalf of a landowner sufficient to convey to the public that there was no intention to dedicate a public right of way over Common Drift. Accordingly, I conclude that the tests are met and a public right of way subsists.
While there is substantial indirect evidence of motorised vehicles using Common Drift, the vast majority of this use appears to be permissive (such as delivery drivers) or by right (including farm vehicles) in nature. I am satisfied that public rights in motorised vehicles do not exist over Common Drift. 
A pedal cycle can be considered a non-mechanically propelled vehicle. As the Countryside Act 1968 allowed for bicycle use by the public on bridleways, bicycle use is consistent with dedication as both a restricted byway and a bridleway. Case Law has established that in instances of statutory interference with private property rights, it is reasonable to infer the dedication least burdensome to the owner. Given that bicycle use is the only type of non-mechanically propelled vehicle for which evidence of use has been provided (no evidence has been offered, for example, of use by horse and cart), my view is that Common Drift should be recorded as a public bridleway rather than a restricted byway.
Overall Conclusion
Based on all of the evidence before me I am satisfied, on the balance of probability, that a public bridleway subsists along the entirety of Common Drift and that the DMS should be modified accordingly.




Formal Decision
I propose to confirm the Order subject to the following modification:
● In the Order Schedule and the Order Plan, change all references to “restricted byway” to “bridleway”. 
Since the confirmed Order would show as a highway of one description a way which is shown in the Order as a highway of another description, paragraph 8 (2) of schedule 15 to the 1981 Act requires that notice shall be given of the proposal to modify the Order and to give an opportunity for objections and representations to be made to the proposed modifications. A letter will be sent to interested persons about the advertisement procedure.
Harry Wood
INSPECTOR
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