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	Site visit on 14 July 2026

	by Nigel Farthing LLB

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 11 September 2026



	Order Ref: ROW/3366905

	This Order is made under Section 53(2)(b) of the Wildlife and Countryside Act 1981 (the 1981 Act) and is known as the Kent County Council (Restricted Byway EE500, Eastry and Woodnesborough) Definitive Map Modification Order 2024.

	The Order is dated 20 November 2024 and proposes to modify the Definitive Map and Statement (‘DMS’) for the area by adding a Public Footpath between Chalkpit Lane by Hammill Farm and Gore Lane in the parishes of Eastry and Woodnesborough, as shown on the Order Map and described in the Order Schedule.

	There was one objection outstanding at the date of the site visit. The objection was made on behalf of various landowners affected by the Order.

	Summary of Decision: The Order is confirmed. 

	[bookmark: bmkReturn]


Procedural Matters
I made an unaccompanied site inspection on Tuesday 14 July 2026.
In this decision I have found it convenient to refer to the Order map with the annotated points A to F. For ease of reference a copy is attached. 
The Order seeks to add to the DMS a public footpath with a length of approximately 1565 metres, as shown on the Order Map between the point marked A at Chalkpit Lane and the point marked F in Gore Lane.
The Main Issues
The Order has been made under section 53(3)(c)(i) of the 1981 Act which requires the discovery of evidence which (when considered with all other relevant evidence available) shows that a right of way which is not recorded on the DMS subsists or is reasonably alleged to subsist.
At this confirmation stage of the process, it is necessary for the evidence to show that the right of way subsists, a reasonable allegation is not sufficient.
The standard of proof to be applied is the balance of probabilities.
Section 32 of the Highways Act 1980 (the 1980 Act) requires me to take into consideration any map, plan or history of the locality or other relevant document provided, giving it such weight as is appropriate, before determining whether or not a way has been dedicated as a highway.
The Order has been made on a consideration of historic documentary evidence. There is no user evidence before me. For the Order to be confirmed it will be necessary for me to be satisfied that the documentary evidence demonstrates, on a balance of probability, that the Order route has the historic status of a public footpath.
Reasons
Site visit
I made an unaccompanied site visit on 14 July 2026 when I familiarised myself with the area. The Order route runs broadly east/west and for the purposes of this decision I will refer to the compass points accordingly.
I first visited Gore Lane and identified point F which is directly opposite the start of public footpath EE252A. The Order route runs along the southern boundary of a residential bungalow. At this point the road is sunken and there is a slope up from the road which, at the time of my visit, was overgrown and appeared to have garden waste deposited within it. At the top of the bank there were a series of panels of Heras style fencing which prevented further progress. Notice of the Order was attached to the fencing. Beyond the fencing was an arable field and it appeared the Order route runs along the margin of this field. There was however no identifiable track or any sign of use that I could see.
I next went to Seldon Lane and walked along the track which follows the line of the former railway (and now the line of electricity pylons) to approximately point E. I walked up the embankment to the south of the track. The former railway line lies in a cutting to the south of the embankment. The area is densely vegetated, and it was not possible to proceed further, nor to identify any obvious route through to point F.
Returning down the embankment to the track I looked west along what I believed to be the Order route. I was able to identify the buildings at Hammill Farm in the distance through a break in the trees on the skyline. In between, the entirety of the land appeared to be in cultivation with a cereal crop.  There was no physical evidence of any feature consistent with the Order route. The only feature that could be seen was what appeared to be a ditch or track running on a north / south alignment and thus dividing the arable field into two compartments. 
I then travelled to point A on Chalkpit Lane. Here the Order route enters the grounds of Hammill Farm, passing alongside a timber clad single-story building and then a similar brick building before passing between trees to a field gate into an arable field. The field was growing a crop of maize which was above head-height and afforded no view east along the Order route towards point B or beyond. There was no evidence of a path within the grounds of Hammill Farm or through the maize crop beyond the gate.
On returning to point A I walked south along Chalkpit Lane in the hope of being able to obtain a view of the area in which the Order route runs but the maize crop continued, and it was not possible for me to see anything of further assistance.
For these reasons the only section of the Order route that I was actually able to walk was from point A through the garden of Hammill Farm. The remainder of the route was either inaccessible due to fencing or vegetation, or runs within growing crops. I saw no evidence of any extant feature consistent with the Order route.

Consideration of the evidence
It is a requirement of section 53(3)(c)(i) of the 1981 Act that there has been a discovery of evidence of the existence of the claimed public right of way. In this case a number of historical documents have been identified and are considered below. As there is no evidence that the Order route has previously been considered for inclusion on the DMS it is reasonable to suppose that all of the evidence has been discovered in the sense of being brought forward for examination. I am therefore satisfied that there has been a sufficient discovery of evidence to meet the requirements of section 53(3)(c).
Danescourt Farm Estate Map c. 1720 -1725
This is a map of a private estate which included a parcel of land between points B and C on the Order map. Within this parcel two lines are shown annotated ‘Foot Path’. The Applicant has overlaid this map onto an Ordnance Survey (OS) base map which shows that one of the annotated routes broadly corresponds with a section of the Order route between points B and C. 
The map is concerned only with land belonging to the estate and accordingly does not show any more of the route than that within the owned parcels. The map does include, as a separate parcel of estate land, the area in the vicinity of what is now Hammill Farm where the Order route runs east from point A. There is no representation of the Order route within this parcel.
The second ‘Foot Path’ shown on the map does not correspond with any route currently recorded on the DMS.
The Applicant asserts the map shows the Order route as “plainly a public footpath” which “was in existence by the early eighteenth century”. In my opinion this somewhat overstates the value of this evidence. I accept that the representation of the route crossing an isolated parcel of estate land could suggest that it served a purpose beyond being solely for the benefit of the estate. However, it is a private map, prepared for the purposes of displaying estate land. It was not made for the purpose of identifying and displaying public rights of way. I am mindful that it shows a second “Foot Path” which is not recognised as a public right of way. At best I consider this to be capable of supporting other evidence, but on its own carries little weight.
Tithe Maps (1841)
The Eastry Tithe Map (1841) is a second-class map which potentially shows a section of the Order route between points B – C – D. It does not show a route west of B nor east of D and there is no explanation for this. The section of the route which is shown is broadly consistent with the Order route, but not to a high standard of accuracy. 
The notation used for a footpath would seem to be identical to that used to denote a boundary. The apparent depiction of a route around point C is particularly confusing, with eight lines radiating out from this point, two of which, the Applicant asserts, represent the Order route. If that is the case, it is unclear what the remaining six lines indicate. 
The Woodnesborough Tithe map is a first-class map but does not depict any footpaths. It was not necessary for a tithe map to show footpaths or bridleways, although some did, others did not. The fact that this map does not show footpaths is neither positive nor negative evidence and accordingly assists neither the Applicant nor the Objector.
It was not the purpose of tithe maps to identify or distinguish public rights of way. The various irregularities I have referred to, together with the fact that the Eastry Tithe Map is a second-class map (and therefore only evidence of those facts directly relevant to tithe commutation) means that very limited weight can be attached to this evidence.
OS Maps 1871 - 1952
OS maps are very reliable evidence of the physical features shown but are not concerned with distinguishing between public and private rights of way. Many OS maps contain a disclaimer to this effect; in this case the First Series OS did not carry a disclaimer, but the remaining editions considered did.
The OS County Series First Edition 25” map (1871 – 1890) shows the entirety of the Order route although the section between points D, E and F is on a slightly different alignment, probably due to a minor diversion to accommodate the construction of the East Kent Mineral Light Railway. The same route is shown on the Second (1898) and Third (1907 – 1923) Editions where the route is annotated “FP”. The Fourth edition (1929 – 1952) post-dates the formation of the railway and shows the Order route alignment between points D and F.
The series of OS maps are strong evidence of the existence of a physical path or track, evident on the ground, during the period covered by the four maps. They are of no assistance in determining the status of the routes shown. The change to the alignment of the route between points D and F between the Third and Fourth editions is consistent with this having occurred when the railway was built. 
Finance Act 1910 and Valuer’s Field Book
The purpose of maps prepared under the Finance Act 1910 was to identify and value land holdings to establish a base value for an incremental tax. Individual land holdings were shown with a colour wash and were allocated a hereditament number. Roads were excluded from coloured hereditaments, but lesser public rights of way were shown within a hereditament, and a deduction was allowable for them.
The maps for the area covering the Order route present a mixed picture. Two hereditaments (880 and 145) crossed by the Order route have no deduction for public rights of way. One hereditament, 390, was the subject of a claim for a deduction but this is shown crossed out, possibly because the claim was withdrawn or rescinded for some other reason. This hereditament had three paths (including the Order route) within it and a deduction of £50 was allowed before being crossed out. Hereditaments 388 and 220 include the Order route and two other routes. A deduction was allowed against the value of these hereditaments.
A landowner could choose whether or not to claim a deduction for a public right of way and the Applicant explains the mixed motivation that the system produced. Whilst it was possible for the valuer to make a deduction of their own volition, this would only apply if the existence of the public right of way was known with certainty. Otherwise, it was for the landowner to decide whether or not to claim. For this reason, the absence of a deduction cannot be relied upon as conclusive evidence that a public right of way did not exist, or was not accepted by the landowner to exist, at the time of the survey.
The value that can be attributed to this evidence is mixed. For those hereditaments where no deduction was claimed or allowed, and that where a deduction was claimed but then withdrawn or rescinded, the evidence does not support the existence of a public footpath but equally does not disprove it. For the two hereditaments where a deduction was allowed, the presence of other routes within the hereditaments means that the deduction cannot conclusively be attributed to the Order route. The Applicant however makes a plausible argument that the deductions were attributable in part to the Order route, and I accept it is more likely than not that this was the case. 
East Kent Mineral Light Railway Plan and book of reference (1910)
The East Kent Light Railway (the railway) was constructed pursuant to the East Kent Mineral (Light) Railways Order 1911. The first deposited plan (the plan) showed the proposed railway to cross the Order route at point E and to branch almost exactly at this point. The parcel of land concerned is numbered 20 on the plan and is described in the book of reference as “Arable, occupation road and public footpath” and as being in the occupation of Eastry Parish Council. The railway line shown branching to the east was not constructed. 
The plan shows four routes within parcel 20, three of which intersect south of point E (the intersection point). One of these is the Order route which enters the parcel from the west and at the intersection point veers to a north-easterly alignment. A second route is shown running almost due south from Selson Lane to the intersection point. A third route is shown from the intersection point heading south-east in the direction of Eastry Mill. The fourth route also runs south from Selsdon Lane and intersects the Order route to the east of the intersection point. 
The description in the book of reference of ‘occupation road and public footpath’, both in the singular, is difficult to reconcile with the representation of four routes within the described parcel of land. The Applicant seeks to rely upon OS mapping to explain the routes and particularly the lack of annotation “FP” to some routes, which is contrasted with the Order route which is so annotated and is depicted as a through route from Eastry to Hammill. On this basis the Applicant argues that the Order route “is very likely to be one of what may be several public footpaths so identified”.
The description of a route as a public footpath in the book of reference is good evidence of that status. However, in this case there is no certainty that the Order route is the ‘public footpath’ (or, indeed one of the public footpaths) referred to. The Applicant makes some valuable points which may assist in drawing such an inference. 
Although the evidence in relation to the railway is not as clear cut, I consider it likely, on a balance of probabilities that the Order route is the route, or one of the routes, described as a public footpath, and this carries some weight.
Eastry Rural District Council (RDC) Surveyor’s Report (1913)
Eastry RDC was established in 1885 and until 1929 had responsibility for highways within its district. The Council’s surveyor’s report dated July 1913 describes a conversation with a representative of Kent Coal Concessions (who, it would appear, were responsible for the running of the railway) concerning issues arising from the railway crossing “Bridle roads and footpaths”. The following is an extract from the report: - “The deep cutting at the back of Gore Farm Eastry where the footpath from Eastry Street to Hammill crosses Mr Wilks is making a temporary arrangement today. In my opinion a footbridge should be provided here: Mr Wilks suggests that a sloping incline with hand rail would meet the case.”  A note in the margin stated “Steps to be provided temporary. Council were of the opinion that footbridge be erected for permanent arrangement.”
A further entry in the report, dated 5 August 1913 and under the heading “Footpath from Eastry to Hammill and Selson” states as follows “I wrote Mr Wilks after last meeting, telling him the Council required steps for the temporary arrangement over the line at the back of Gore Farm Eastry: Mr Wilks has had the sloping inclines cut out”.
The Objectors have produced in evidence a photograph taken from a book titled ‘East Kent Light Railway’ which is said to show a view of Eastry platform in 1934. It is suggested that the point where the Order route crosses the railway is included within the view depicted and that it shows no sign of a crossing. I have been able to derive no assistance from the photograph. The purported location of the crossing is too distant for me to make any sensible judgement of what is and what is not shown and, in any event, what was present in 1934 is not evidence of what was present in 1913. Furthermore, the surveyor’s report countenances the possibility of the crossing remaining on the level via steps down the embankment, in which case there would have been no visible evidence of a structure at that point. I have seen no evidence to suggest that a footbridge was ever provided.
I am satisfied, on a balance of probabilities, that these reports refer to the Order route where it crossed the railway in the vicinity of point E. The reference to the “deep cutting at the back of Gore Farm Eastry where the footpath from Eastry Street to Hammill crosses” would seem to be a compelling description of the Order route. The Objectors note that the extract does not refer to a public footpath and suggest the route in question could have been a private way. I consider it unlikely that the RDC surveyor would have been concerned with a private route. I attach some significance to the description of a footpath “from Eastry Street to Hammill”, indicating a through route between communities rather than a private route serving the purposes of the landowner. Overall, I consider this is good evidence in support of confirmation of the Order.
Wells and Little Selson farms conveyance (1921)
A conveyance plan shows by means of double pecked lines a route consistent with the Order route E to F crossing the railway but on the pre-railway alignment.
The plan does not identify the route shown as a public footpath. At best it is some evidence of the existence of the Order route as a visible feature, but the fact that the route is shown on the pre-diversion alignment suggests the base plan used was out of date and thus is not a reliable indication of what existed at the time of the conveyance. The evidence is of no discernible value as to status.
DMS process (1952)
The Order route within the parish of Woodnesborough was identified on the parish map initially as a public footpath but was subsequently deleted. The reasons for this are not known. The description of the path in the schedule stated “No trace of path”, suggesting that there was no physical evidence of use on the ground. 
The Eastry parish map did not include any part of the Order route but equally did not identify any paths which ran between Eastry and Selson. The Eastry parish statement described what is now recorded on the DMS as footpath EE252A (which terminates on Gore Lane opposite point F) as “Footpath Hammill to Eastry”. The Applicant argues this is indicative recognition of a through route to Hammill, being the Order route. Whilst I follow the Applicant’s logic, it is not evidence that I can attach any significant weight to.
The Order route has not appeared on the Draft, Provisional or First Definitive Map or any subsequent revision. The Objector seeks to rely upon this as evidence that the Order route was not considered to be a public footpath. The Applicant suggests that the initial inclusion of the Woodnesborough length of the Order route is some evidence of local reputation. 
In my opinion, the treatment of the Order route within the DMS process is indicative of a route which, by the mid-twentieth century had fallen into disuse, and this is supported by a series of five aerial photographs showing the area over which the Order route runs. The earliest photograph is from 1940 and the most recent 2022. On none of the five photographs is there any evidence of a route on the ground consistent with the Order route. 
Assessment of the evidence
There is no single piece of evidence which is conclusive as to the status of the Order route. I am required to assess all of the strands of evidence, allocating appropriate weight to each, to reach a conclusion whether or not the totality supports confirmation of the Order. The standard of proof to be applied is the balance of probability.
The evidence demonstrates that the Order route has probably existed as a physical feature since the early 18th century. The more recent evidence suggests that the route has not been used or had the reputation of a public right of way since the mid-twentieth century. Public highway status, once gained, cannot be abandoned; ‘once a highway, always a highway’. Thus, if the evidence proves, on a balance of probability, that the Order route was, at some point in history, a public footpath, it will retain that status unless there is evidence of formal stopping up or diversion.
I am unable to attach significant weight to the Danecourt Farm Estate Map. Whilst it does appear to show a section of the Order route, it omits the western section through what is now Hammill Farm. It also shows another route in the same manner as the Order route, but that other route is not currently a recognised public right of way. It was not the purpose of the map to show public rights of way and although the representation of a route which runs over land not within the estate may suggest public status, that can only be an inference and other explanations are possible. 
Similarly, the Tithe Map evidence is inconsistent, showing some, but not all of the Order route and using a notation that appears to have more than one interpretation. The OS evidence is good evidence that the Order route had continuous physical existence from the second half of the nineteenth century but is not evidence of status. The Finance Act evidence does not, in this case, have the value that it can often provide. It is mixed in its treatment of the route, with no deductions being made for public rights of way within three out of the five hereditaments crossed and in the other two, other paths are present, preventing any firm conclusion that a deduction was made for the Order route.
The evidence from the East Kent Mineral Light Railway Plan and book of reference also does not provide the clarity that it might. The reference to a “public footpath” within a parcel of land which was crossed by the Order route could be strong supporting evidence but the presence of other routes within that parcel complicates matters. The Applicant presents a convincing argument for the public footpath referred to being the Order route, but this is not certain and thus the value of the evidence, and the weight that can be attached to it, is diluted.
Perhaps more convincing evidence in favour of confirmation of the Order comes from the report of the Eastry RDC surveyor concerning the implications of the creation of the railway. The description in the book of reference of a “footpath from Eastry Street to Hammill” is suggestive of a public right of way linking one community to another. I accept on a balance of probabilities that the route referred to is the Order route. The report concerns the means by which this footpath should cross the railway. I consider it unlikely that the surveyor would have this concern for a private route. On balance this evidence attracts moderate weight in support of confirmation of the Order. 
The evidence suggests that by the mid-twentieth century the Order route had fallen into disuse, although it continued to be represented on the OS. The Woodnesborough parish statement states ‘No trace of path’ and no part of the Order route appeared on the DMS, apparently without complaint. There is no evidence of public use of the Order route at any time.
No piece of the evidence carries, on its own, significant weight. I must assess whether the aggregated value of the supportive evidence is sufficient to meet the required standard of proof. This involves a balancing exercise. In some cases, this will involve weighing competing evidence but in the present case, whilst the individual elements of the evidence in support are not significant, there is no directly contrary evidence. All of the evidence is capable of being consistent with public footpath status even though in some instances other explanations are possible. The lack of evidence of substantial weight makes this a finely balanced judgement but I am satisfied that the combined value of the supportive evidence, weighed against a lack of directly contrary evidence, is sufficient for me to find it more likely than not that the Order route has the historic status of a public footpath.
Width
The Order provides for the Order route to be recorded with a width of 1.5 metres. There are no physical features from which the width of the path can be determined. The representation of the route on the OS and other maps considered in evidence is indicative and not capable of being scaled up to provide a realistic width. The Council has used 1.5 metres on the basis that this is a reasonable width which would allow users of the path to pass comfortably. I agree this is an appropriate approach.


Conclusions
Having regard to the foregoing and for the reasons given, I conclude that the Order should be confirmed. 
Formal Decision
I confirm the Order.

Nigel Farthing		
Inspector
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