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	On papers on file
by Laura Renaudon LLM LARTPI Solicitor

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 14 September 2026
,



	Order Ref: ROW/3353944                                                                  


	This Order is made under Section 53(2)(b) of the Wildlife and Countryside Act 1981 (‘the 1981 Act’) and is known as the Lancashire County Council Addition of Footpath from Chatburn Old Road, Chatburn Definitive Map Modification Order 2022.
The Order is dated 25 January 2023 and proposes to modify the Definitive Map and Statement (‘the DMS’) for the area by adding a footpath between Chatburn Old Road and the point where two existing footpaths (3-11-FP-1 and 3-11-FP-13) meet to the north west of the road known as Crow Trees Brow.
There were two outstanding objections when the Lancashire County Council (‘the Council’) submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation. 

	
Summary of Decision: the Order is confirmed.
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Preliminary Matters
1. I have been appointed by the Secretary of State for Environment, Food and Rural Affairs to determine whether to confirm this Order. A copy of the Order Map is appended to this decision for ease of reference. 
2. Two objections were received in the case; one from the landowner and one from a firm of solicitors previously representing him. In that sense, there is only one objector because the solicitors were clearly agents for the landowner when submitting their objection. It appears they are no longer instructed in the matter, and the objector has made no further representations since the Order was submitted for confirmation.
3. Having made the Order upon deciding that a footpath was reasonably alleged to subsist over the Order route, the Council subsequently made further investigations and came to the conclusion that the Order could not be supported to confirmation. They are not opposed to it but remain neutral in the matter. I understand them to continue to find that a footpath is reasonably alleged to subsist, but to be unpersuaded that, on the balance of probabilities, a footpath does in fact subsist. 
4. I have determined the Order on the basis of the papers and documents, including evidence forms and witness statements, before me. I understand that the relevant land is under redevelopment and that a site visit would not have aided my considerations. It appeared to me unnecessary to test the user accounts orally at a hearing. Although the objector had indicated a desire to undertake cross-examination of the users, in the event no contradicting evidence has been submitted and the request to be heard has not been pursued. 

Main Issues
5. The Order is made under section 53(2)(b) of the 1981 Act in consequence of an event specified in section 53(3)(c)(i). (I consider the reference in the text of the Order to section 53(3)(b) in this regard to be erroneous.) This requires me to consider if, on the balance of probabilities, the evidence shows that a public footpath subsists along the Order route. This test of probability, applicable on confirmation of any Order, is a higher standard of proof than the ‘reasonably alleged to subsist’ test that is applicable when determining if an Order should be made. 
6. To address that question, section 31 of the Highways Act 1980 (‘the 1980 Act’) requires consideration be given to whether there has been use of a way by the public, as of right (meaning without force, secrecy or permission) and without interruption, for a period of 20 years before its status was brought into question. If so, the additional question arises whether there is evidence that any landowner demonstrated a lack of intention during this period to dedicate a public right of way. 
7. The section is enacted without prejudice to the position at common law. That requires the establishment of whether the owner/s of the land had the capacity to dedicate a highway, whether there was express or implied dedication by the landowner and whether there has been acceptance of any dedication by the public. Evidence of the use of a way by the public as of right may support an inference of dedication having occurred, and may also demonstrate acceptance of that dedication by the public.
Reasons
Background to the Order route
8. An existing public footpath, 3-11-FP-13 (“FP13”) lies between points A and D of the Order route, and both paths lie to the west of Chatburn. I understand that the relevant part of FP13 has been the subject of temporary closure orders since about 2016, with the closure order itself not making any express provision for an alternative route.
9. Points A-B of the Order route lie from east to west on the Chatburn Old Road, which leaves the settlement to the west until terminating at the border of a former quarry. The section of the road west of point A was stopped up by order in the early 1970s to facilitate the quarrying works. 
10. In practice the section A – B continued physically to exist. This section did not form part of the Parish Council’s application, simply because it had been understood to remain part of the adopted highway. Nonetheless, on ascertaining the position, the Council added it to the Order. Point A, which is on FP13, was until recently marked by a 5-bar gate.
11. Points B to C run approximately north-south alongside the old quarry boundary. At point B is a kissing gate. Close to point C is, or was, a stile into a nature reserve that I understand to have been owned by a cement company (Castle or Hanson) associated with the quarry. 
12. Points C to D run eastwards across a former field to rejoin FP13 at point D. A route on approximately the same line, but not quite, is depicted on some historic maps of the area; specifically the 1847 6-inch Ordnance Survey (“OS”) map, and the 1886 25-inch OS map. This met point D, appearing on approximately the same alignment of what is now FP13 between Crow Trees Brow and point D, and continued west-south-westward, passing through a point slightly south of point C.

Bringing into question 
13. The use appears to have been brought into question in 2021, when the landowner took steps to block the route near to the kissing gate at point B. The present application was made shortly afterwards. Therefore the relevant 20 year period for consideration, when applying the statutory criteria of section 31 of the 1980 Act, is from 2001 to 2021. 
Use in the relevant 20 year period 
14. 15 user evidence forms (‘UEFs’) were submitted in support of the application, with most of those users subsequently completing witness statements. The history of the matter is somewhat complicated by the nearby FP13 and it becoming subject to a series of temporary closure orders from around 2016. It is clear from both the forms and statements that some of the users are evidencing their use principally of FP13 rather than (until later years) of the Order route.
15. A number of those giving statements reference the 5-bar gate at or near point A. This is where FP13 intersects with the Chatburn Old Road, at the point where it was technically stopped up in the early 1970s. In practice the western stretch remained open, and a kissing gate (referred to by some as a clapper gate) was found at point B. It appears that for several years the 5-bar gate at point A was locked, and so users diverted to point B, but apart from that deviation some of those users made their way back to FP13. Hence what they are describing is their use of FP13 but with a deviation made necessary by the obstructed gate. I understand that the field south of points A and B has been in the same ownership (although the land itself has changed hands) throughout (at least until the new houses were built and sold). This use of a way from point B to rejoin FP13, given the obstruction of point A, is unlikely to have resulted in the acquisition of any new rights. It is in any event not the way that is the subject of the Order.
16. Nonetheless a significant body of users describe the use of the Order route, with annotated plans and photographs that more or less coincide with the route depicted on the Order plan. The Council’s report analysed these to conclude that this was the case for 10 users; I have found only eight of them to be sufficiently clear in this respect. Nevertheless some of those eight give evidence of daily or weekly use over a period of very many years. 
17. Those users straddle the relevant 20 year period, although not all of them evidence personal use for the entire 20 years. It appears that the B to C section may have received slightly heavier use, with some users describing using that stretch to access the walled nature reserve to the south. I understand there to have been a gate or stile (which may have moved at some point, possibly in around 2018) within that wall to enable public access to the nature reserve. A number of users describe the B-C section of the Order route as having been well-trodden.
18. Users also describe the way between points C and D. Beyond point D, some users describe accessing FP13 from their own rear gardens, but this would not affect the terms of their access to the Order route, in other words their use will have gone to the establishment of a public as opposed to a private right, as point D is on a highway. Most users give evidence of having seen others also walking the route. 
19. The use described is sufficient in my judgment to have amounted, to any reasonably observant landowner, to the assertion of a right, particularly when coupled with the physical evidence of access points both to the nature reserve close to point C and the kissing gate at point B throughout the relevant period. Aerial photographs from earlier years are inconclusive, but the 2021 photographs show a well-trodden path.
Without force, secrecy or permission
20. No users describe having used force to access the route, or of having used it in any way covertly. Only one user reports being given permission. However, this permission was in the form of a sign erected by the construction company to say “Please keep dogs on leads and close any gates or fences when animals are in this area. Thank you”. That sign does not evidence or imply the landowner’s permission to use the route. If anything it implies the landowner’s acquiescence in the public’s right to do so. 
Without interruption
21. No users suggest any interruption until the use was brought into question in 2021.
Intention to dedicate
22. Action taken by the landowner to obstruct the route near to point B in 2021, at the end of the relevant period, evidences a lack of intention to dedicate the route, but the position before then was very different. 
23. A series of temporary closure orders applied to the relevant part of FP13 from 2016 to 2021. Those orders made no provision for any alternative route. However, more or less contemporaneously, it appears the landowner provided a stile and a kissing gate at a makeshift field boundary about half way between points B and C. Signage was also erected asking that dogs be kept on leads.
24. It was from 2016 that a number of users report deviating more substantially from FP13 onto the Order route. From the accounts given and photographs supplied, it appeared the landowner was positively attempting to accommodate this use.  
Conclusions 
25. As noted above, section 31 of the 1980 Act sets out a number of criteria that must each be satisfied, on the balance of probabilities, if the Order is to be confirmed. 
26. Although the numbers of those submitting evidence is relatively small, on the basis of those forms and witness statements, and photographic evidence supplied, I find that the use of the Order route was sufficient in the 20 years to 2021 to have amounted to the assertion of a public right. There was no force, secrecy or permission involved, no lack of intention to dedicate the route was demonstrated by the landowner, and the use was not interrupted until brought into question in 2021. Therefore I find that the use by the public was as of right during the relevant period.
27. Were it necessary to do so, I would have concluded that a dedication of the route, and its acceptance by the public, could be inferred from the landowner’s actions in 2016 to positively accommodate the route and the subsequent use of it by the public.
Formal Decision
28. In the light of all the foregoing considerations and having regard to all the matters raised in the parties’ correspondence, I confirm the Order. 
Laura Renaudon
INSPECTOR
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