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	Order Ref: ROW/3360963

	· This Order is made under Section 53(2)(b) of the Wildlife and Countryside Act 1981 and is known as the West Berkshire District Council (Kintbury, Barton Court) Definitive Map Modification Order 2024. 

	· [bookmark: _Hlk161063372]The Order is dated 2 July 2024 and proposes to modify the Definitive Map and Statement for the area by adding a footpath as shown in the Order plan and described in the Order Schedule.

	· There was one objection outstanding when West Berkshire Council submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

	Summary of Decision: The Order is not confirmed. 
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Preliminary Matters
1. In January 2023 an application to add a footpath (the Order route) to the Council’s Definitive Map and Statement (DMS) was made on behalf of The West Berkshire Ramblers who are a local group belonging to The Ramblers’ Association. I will generally refer to this organisation and its representatives as the applicant in this decision. Two objections were received in respect of the Order followed by a supplementary objection. These were all on behalf of Mr James Matthews, the owner of Barton Court Estate. In this decision I have referred to the objections and the objectors in the singular. Other parties have provided written submissions and appeared at the Inquiry both in support of the confirmation of the Order and in objection to it, who were not directly represented by either the applicant or the objector. 
2. I have found it convenient to refer to the points on the Order plan and a copy is attached to the end of this decision for ease of reference. I conducted an unaccompanied site visit in advance of the Inquiry on Monday 20 April 2026 where I walked the Order route and other connecting routes. During the Inquiry I carried out an accompanied site visit with representatives of the objector, the applicant, and the Council. The focus of this visit was to view the inside of Spinney House; other land was also viewed including part of the grounds immediately around Barton Court House. 
The Main Issues
3. The Order has been made having regard to section 53(3)(c)(i) of the Wildlife and Countryside Act 1981. This requires me to consider if, on the balance of probabilities, the evidence shows that a route not shown on the definitive map and statement subsists. In this case, a public footpath. 
4. The evidence in support of confirmation of the Order primarily relates to user evidence which relies on the presumption of dedication arising from tests laid out in section 31 of the Highways Act 1980 (the 1980 Act). This requires me to consider if the public have used the route, as of right and without interruption, for a period of twenty years immediately prior to its status being brought into question. 
5. Accordingly, I must establish the date when the public’s right to use the Order route was brought into question and then I must determine if use by the public occurred for a 20-year period prior to this that is sufficient to raise a presumption of dedication. If this is the case, I must then consider if there is sufficient evidence that there was no intention on the part of the landowner to dedicate a public footpath during this period. 
6. Under common law, an inference that a way has been dedicated for public use may be drawn when the actions of the landowners (or lack of action), indicate they intended a way to be dedicated as a highway and where the public have accepted dedication. Use by the public can be evidence of the intention to dedicate. For an inference of dedication, such use should be as of right, without force, secrecy, or permission. There is no fixed period of use at common law and use may range from a few years to several decades, based on the facts of the case. The more intensive and open the use, the shorter the period required to raise the inference of dedication. Under common law, the burden of proof lies with the claimant to demonstrate the evidence is sufficient to indicate an intention of dedication. 
Reasons
Background
7. To help set the context for the evidence provided by the witnesses, it is worth briefly setting out the relevant parts of the recent history of Barton Court in terms of landownership, uses of various buildings and land, and other relevant matters. 
8. In 1944, the Barton Court Estate was acquired by the Hill Family. This included Barton Court House and the surrounding land. As well as agricultural uses, gravel extraction has been carried out on some of the land and then landfill, which includes areas to the north of the Order route. 
9. From approximately 1951 until 1970, the main house and some of the immediately surrounding land was used as a school (Purton Stoke Preparatory School) under a lease, but it remained owned by the Hill family. During this time the Hill family resided in Barton Gables which was one of the dwellings within the wider Barton Court Estate/grounds. 
10. In 1971 Barton Court House and some of the land (around 13 acres) was acquired by Sir Terence Conran which split the land ownership of the wider estate. The Order route remained in the ownership of the Hill family, with Sir Terence Conran enjoying an easement over it to allow access. 
11. Spinney House is located to the immediate south of the Order route, close to point B. It was constructed in approximately 1973 to 1975. At around this time, the Order route was altered and provided with a tarmacked surface. Spinney House was occupied by the Hill Family including Mr Ted Hill (now deceased), his wife and his children. This included Mr Charles Hill and Ms Emma Bastable both of whom gave evidence at the Inquiry. Mr Ted Hill went into a nursing home in 2006, and his wife remained in Spinney House. Ms Bastable occupied the house again in 2015-2016. 
12. In 2016 Sir Terence Conran acquired the remainder of the estate including the Order route. Spinney House was subsequently used as a special educational needs school until approximately 2020.
13. Benchmark, a furniture making business, was co-founded by Sir Terence Conran in 1984 on land within the estate. It still operates today from buildings to the north west of the main house. The Benchmark buildings can be accessed from a separate access point to the north, off the A4, as well as from the Order route. 
14. In August 2022 the Barton Court Estate, including much of the wider land holding, was purchased by Mr Matthews. He moved to Barton Court with his family a few months later. Electric gates were erected on the Order route a little to the west of point B in September 2022. 
15. As well as the main house, Barton Court Estate includes around seven separate dwellings. This includes Spinney House and East Lodge which is a gatehouse immediately north of the Order route close to point C where Mr Bob Bailey lived. He had various responsibilities on the estate primarily related to fishing. There is also The Gardeners Cottage, which was occupied by Mr Jon Chidsey from 2005 until very recently. Mr Chidsey also gave evidence at the Inquiry. 
16. There is a lake in the grounds of Barton Court to the north of point A which has a longstanding use for paid recreational fishing. Public footpath KINT/14/1 runs through the land. It starts in the south, close to Church Street in the village of Kintbury. It crosses the Avon and Kennet Canal, the railway and the River Kennet. It passes to the east of Barton Court House where there are access gates (close to point A on the Order plan) and heads west passing north of the house and the buildings occupied by Benchmark and continues on to Avington. This footpath, at least as far north as point A, is commonly known locally as ‘the Avenue’. 
17. The applicant and several witnesses have referred to the Order route as Mill Lane. There is an online map from West Berkshire Council’s website which provides a street search. An extract of this has been provided which indicates the Order route and the route to the west of the Avenue (the drive to Barton Court House) has a gazetteer name of “MILL LANE, KINTBURY”. Not all parties or witnesses recognised the Order route by this name. Throughout this decision I have referred to the path as the Order route. 
Bringing into Question
18. Electronic gates were erected on behalf of the objector in September 2022. The application to add the Order route to the DMS was made in January 2023 as a direct result of this. The gates block the full width of the Order route such that it is not possible for a pedestrian to pass on either side. They are electronically locked and can be opened using a code on a keypad and thus not accessible by the general public. The act of installing the gates would clearly bring the Order route into question, which would result in the relevant 20-year period being September 2002 to September 2022. 
19. The objector has suggested earlier dates when the Order route could have been brought into question. This relates to when a gate pier by Station Road was damaged and then repaired in 2018 or 2019, occasional challenges to users from the 1970s and various signage which has been in place from at least the 1980s. 
20. One of the gate pillars, close to point C, was damaged by a vehicle delivering to Benchmark in 2018 or 2019. Evidence provided by Mr David Hill (the estate manager at the time) was that the gates were shut for a period of time as a safety precaution and that the damage to the pillar was such that it required a total reconstruction. Mr Hill indicated that the gates would have been closed for less than 2 weeks. There is evidence from some witnesses who indicate that they never observed the gates being shut, but one witness did indicate that he observed the gates shut whilst driving along Station Road. 
21. The evidence indicates that the purpose of these gates (near point C) being shut was not to seek to challenge the right of the public to use the Order route. Although there are contradictions in the evidence, overall, it points to any closure of the gates being for a very brief period of time. Any closure of the gates in 2018 or 2019 was not sufficient to bring into question the public’s right to use the Order route. 
22. There is some evidence of occasional challenges to users of the Order route. However, there is little direct evidence of challenge by witnesses prior to 2016. Rather, much of the evidence relates to how various witnesses envisaged that Mr Ted Hill and Mr Bob Bailey were likely to have acted. Mr David Hill began working on the estate in 2016. His evidence was that polite challenges to users were made, but only rarely. 
23. Overall, the evidence indicates that any challenges to the use of the route were only occasional. While this could indicate that there was no consistent challenge by the landowners (or their agents), this could also indicate that use of the Order route by the public was also very limited. There is not strong evidence that users were challenged with a sufficient degree of consistency to bring the right to use the Order route into question at an earlier date. 
24. Photographic evidence, in the form of a Google Street View image, shows signs in situ at point C in 2009. These show signs stating: “Barton Court Private Road”, “Spinney House FIRST ON LEFT”, and “All Benchmark traffic use A4 entrance to Barton Court”. The evidence indicates that these signs remained present until at least 2016. There was evidence from a witness that the “Barton Court Private Road” sign was present from at least 1983. Another image shows that by June 2020 these 3 signs had been replaced by a single sign stating “Barton Court Estate, No Through Road”. 
25. The Spinney House sign is merely directional and cannot be taken to indicate that the Order route did not have public rights. The Benchmark sign only indicates that an alternative access should be used for visitors to this business. Given the general association with the use of vehicles on a road, the private road sign is likely to be interpreted as access for vehicles was not open to the general public, but not to infer any other rights were restricted. Similarly, reference to no through road is likely to be interpreted as the route does not allow for vehicles to be able to link with other roads from Station Road. Therefore, the erection of the signs in this location did not bring use of the Order route into question. 
26. Photographic evidence shows various signs close to point A. These include a sign pointing towards the fishing lake which states “TO THE LAKE NO FOOTPATH FOR THE PUBLIC”. This sign is clearly not directed towards the Order route. There is a sign stating “Barton Court House Only No Other Access” which clearly relates to the driveway to the west and not the Order route. A further sign states “Way out” pointing down the Order route. This is a general indication of the direction to exit the estate, and it gives no indication that the route is for private use only. There is a sign a little way along the Order route, past point A, which reads “Please Drive Slowly”, this is clearly only directed to users of motorised vehicles. The evidence given by Mr David Hill was that these signs were erected in approximately July 2017. 
27. In addition, there is a finger post sign which notes KINT/14/1 as a “footpath”, its positioning does not indicate this refers to the Order route. None of the signs close to point A indicate there is a prohibition on the public using the Order route as a footpath. Even when the signs are considered together, they do not indicate a clear calling into question of the use of the Order route at a date earlier than September 2022. 
28. I conclude that the public’s right to use the Order route was brought into question in September 2022. 
Analysis of Use
Evidence of Use by the Public
29. In total, 35 user evidence forms were submitted and a further 5 witness statements from people who did not also submit a user evidence form. 
30. For a period of time Mr Charles Robins, Ms Lisa Flynn, Mr Sam Robins, and Mr Ruairi Flynn all lived as a single household at Wawcott. Mr Charles Robins has lived in Wawcott for 62 years, which includes the whole of the relevant period. He estimated that he used the Order route about 20 times a year and more frequently in the summer, up to about 3 times a week. Mr Charles Robins did know Mr Ted Hill, and his wife and Mr Bob Bailey who lived at East Lodge, however there is not strong evidence that Mr Robins was given direct permission to use the Order route by the Hills or Mr Bailey. 
31. Ms Lisa Flynn lived in Wawcott between 1995 and 2008; she estimates that during this time she used the Order route a couple of times a month. She did not use the Order route between 2008 and 2012 and she has very occasionally used it since 2012, up to once a year. Ms Flynn also explained some of the arrangements that were in place as to what Mr Ruairi Flynn and Mr Sam Robins were permitted to do in terms of being accompanied while crossing Station Road when they were children and young teenagers. 
32. Mr Sam Robins was permitted to walk from his home in Wawcott to Kintbury from about the age of 11 (around 2008) by using the Order route to avoid walking along Station Road. He estimated that he used the Order route around 4 times a week on average until he was 22 and got a car and his use of the Order route diminished. Between about 2015 to 2019, during university summer holidays, he regularly worked in a gardening job at a property in the village of Kintbury when he would sometimes use the Order route to get to or from work. 
33. Mr Ruairi Flynn moved to Wawcott when he was about 2 years old, living there between 1995 until 2007. He returned to live there between 2016-2020 and again in 2022. Family members always remained in Wawcott and he would visit during the periods he did not live with them. Mr Flynn recounted various occasions when he recalled using the Order route accompanied by his mother and brother as a young child and using the route by himself after approximately the age of 11. He has clearer recollections of his use as an older teenager and adult with a general estimate of around 40-50 journeys per year. It is evident that Mr Flynn’s use varied considerably depending on where he was living and working at the time and his access to a working vehicle. Some of Mr Flynn’s use of the Order route was on bicycle. 
34. Recollections of the degree of use as a child and teenager can be more difficult. However, the evidence provided by Mr Sam Robins and Mr Ruairi Flynn was such that they did have clear memories of use of the Order route during their younger years. While this may make estimating the regularity of use more difficult, it does not undermine that they did use the route. Taken together, the use by this household, particularly the younger members, has been fairly significant and the family’s use covers the whole of the relevant period. However, the evidence indicates that the degree of use has varied significantly depending on ages and life circumstances relevant at any given time. 
35. Mr Neal Pike joined The Ramblers’ Association in 1987, and he became footpath secretary in about 1990. He first used the Order route when he led a Ramblers’ Association walk in 1994 and he has walked the route about every 2 years. Mr Eugene Futcher is also a member of The Ramblers’ Association. He designed a walk which included the Order route in 2018 and walked the route in advance of the scheduled group walk and then as part of it. Subsequently the Order route has occasionally been part of these guided walks with Mr Futcher estimating that he has walked the Order route on about 5 occasions. 
36. Ms Catherine Adams Tee estimated that she walked the Order route approximately 6 times a year between 2007 and 2011 which increased to about once a month from 2012 when she got a dog. Ms Adams Tee is a regular walker, and she used various routes including those which required crossing the A4. Sir Nicholas Warren and Ms Catherine Graham Harrison are married and estimated that, on average, they walked along the Order route about once a year. 
37. Mr John Dellow has been permitted access to various parts of the Barton Court Estate at various times to trap mink and carry out water vole surveys. Any use of the Order route for these purposes would not be ‘as of right’. Mr Dellow reported that he used the Order route for other purposes such as viewing barn owls near Wawcott. His use of the Order route, unrelated to mink trapping and ecological survey work on the estate, appears to be limited to about twice a year. 
38. At the Inquiry Mr John Hugo estimated that he uses the Order route about 6 times a year (3 return journeys). At the Inquiry, Mr Mike Barthorpe conceded that his use of the Order route prior to 2016 was very limited (possibly as little as a single occasion). Use of the Order route after this date, when he became a dog owner, increased. The Order route was only one of several routes Mr Barthorpe would take on his dog walks, and it did not appear he used the route very frequently. 
39. When Mr Trevor Coles gave evidence at the Inquiry, he said he could not really assist in terms of his use of the Order route post 1974 although he said he has probably used the route once in recent years. He has various recollections of using the Order route as a child and teenager prior to 1974, but some of these may have been with permission to attend events at the preparatory school. 
40. Aside from members of the Robins/ Flynn household, the use of the Order route from the other witnesses who gave evidence at the Inquiry indicates a very limited regularity of use. Generally, this ranges from around once a month to only every few years. 
41. There is also user evidence from 27 other people who did not attend the Inquiry. Together, these cover the whole of the relevant period, and some estimates of use are fairly high, for example 40 to 50 times per year. At the Inquiry, when the levels of use were questioned some of the witnesses revised their estimates down fairly significantly either in terms of overall usage or the level of use over certain periods of time. However, other witnesses gave consistent evidence in this respect. Evidence of use that was not tested at the Inquiry must be given less weight, as some of the estimates may have also been revised down under questioning. However, this user evidence nevertheless indicates some additional use of the Order route beyond those who gave direct evidence at the Inquiry. 
42. A statement from a Mr Alec Clough was delivered to another witness and handed to the Inquiry. It states that he is 91 years old, he has lived in Kintbury his whole life and that Mill Lane has always been used as a public right of way. Mr Clough did not attend the Inquiry and so this evidence was not tested. The statement was not accompanied by any map and so it cannot be certain his reference to Mill Lane relates to the Order route. I therefore do not give this evidence any weight. 
43. Some of the witnesses at the Inquiry and some users providing only written evidence, indicate seeing other people using the Order route. It was evident that when filling out user evidence forms, some users may not have been referring to only seeing other walkers on the Order route but elsewhere, such as the Avenue. Over the whole of the relevant period, there were a number of reasons why people may have been walking on the Order route with permission relating to living, working, attending educational facilities on the estate or visiting these. As such, there can be no certainty that reports of other people using the Order route on foot indicate that they were doing so as if it were a public footpath. I therefore give this evidence little weight. 
Evidence From Those Who Have Lived and/ or Worked on the Barton Court Estate
44. Ms Bastable is Mr Ted Hill’s daughter. She returned to live in Spinney House between January 2015 and April 2016. She spent approximately the first 6 weeks of this period undertaking a training course where she regularly used the downstairs office in the house, which has a window with an outlook towards the Order route. During this time, she reported that she did not see pedestrians using the route, but that she did have some interactions with drivers visiting Benchmark and occasionally accepted deliveries for Barton Court House. Due to various factors, including the boundary vegetation at Spinney House at the time, and that Ms Bastable’s attention would not be focused on the Order route at all times, it does not follow that no one used the route as a footpath. However, this period of occupation, which included a significant period when Ms Bastable was in the house much of the time, does indicate that the Order route was not being used regularly by members of the public. 
45. Ms Bastable did visit her parents in Spinney House earlier in the relevant 20-year period and she gave evidence as to her father’s general approach to dealing with people using the Order route as a footpath as well as observing some interactions. However, given her firsthand experience would be very limited at this time, the evidence for this earlier period is not significant. Her brother, Mr Charles Hill, gave similar evidence in terms of how he expected his father to behave towards any unauthorised users of the Order route. Since moving to Australia in 1988, he would visit his parents approximately every 2-3 years. As such his firsthand knowledge of the use of the Order route, and how his father actually dealt with any users over the relevant period, was very limited. 
46. Lady Conran lived at Barton Court between 1992 and 2022, effectively covering the whole of the relevant 20-year period. Barton Court was a second home during this period and when Lady Conran was inside Barton Court House, she would not have been able to observe the Order route. However, she was periodically present at Barton Court for the whole of the relevant period and her recollections of observing what she believed was unauthorised use of the Order route was very limited. She did recall a specific occasion when she raised a potential unauthorised use with Mr David Hill, the estate manager. 
47. Lady Conran’s husband, Sir Terence Conran, did not own the Order route for all the 20-year period and so her interest in the use of the route and who was using it legitimately was likely to have been lower prior to this. However, Lady Conran did periodically observe the use of the Order route over the 20-year period. Had the use of the Order route as a public footpath been significant, it is likely that Lady Conran would have observed a greater level of use. 
48. Mr Max Gallagher is Lady Conran’s son. As a child, he would stay at Barton Court during weekends and school holidays and while at university he would return to Barton Court outside of term time. After graduating, he would regularly visit Barton Court to see his family, and he lived at Barton Court for a few months as an adult. Mr Gallagher reported that he did not recall regularly seeing people walk along the Order route. Mr Gallagher would not be able to observe the use of the Order route when in the main house or parts of the grounds around the house. Nevertheless, he would have observed the use of it with some regularity. He did not observe any significant use of the Order route as a public footpath. 
49. Mr Jon Chidsey was the gardener at Barton Court, and he lived in properties on the estate for the whole of the relevant 20-year period, having only moved away from the estate very recently. Generally, when working as a gardener he could not observe the Order route. However, he did live on the estate for the whole period, and he regularly used the Order route recreationally for cycling and very occasionally for dog walking. He had no significant memories of observing people using the Order route as a footpath. Given Mr Chidsey lived and worked on the estate for the whole period, had the Order route been regularly used as a footpath this would likely have been notable to Mr Chidsey. 
50. Mr David Hill was the estate manager at Barton Court between 2016 and 2022. He is not related to the Hill Family who occupied Spinney House. He worked at Barton Court two half days a week. He gave evidence that he would occasionally come across someone who appeared to be lost or unaware that they should not be on the Order route. He indicated that this happened once every 2-3 months or less. If it became evident that these users did not have a right to use the route, he would redirect them. When in the office at Barton Court, Mr Hill was not able to see the Order route. 
51. Although Mr Hill was only present at Barton Court for a small period of each working week, it was for a significant period over the latter part of the relevant period. His experience of users of the route is not indicative of regular use by the public as a footpath. Given his position as estate manager, it is likely that if other staff members had had significant interactions with public users he would have been made aware of this. Similarly, had the landowners been aware of significant use, then it seems likely that Sir or Lady Conran would have raised this with Mr Hill. However, this appears to have only been raised once, or only very occasionally. 
52. Mr Sean Sutcliffe co-founded Benchmark with Sir Terence Conran in 1983. He stated that he worked at Benchmark 6 days a week (including Saturdays) until he moved away in 2023. He regularly used the Order route by car, approximately 5 times a week. From 2012, he also kept sheep on a field close to the Order route and would occasionally use the route to check on the sheep. The Order route is not visible from the buildings occupied by Benchmark. However, Mr Sutcliffe did observe the use of the Order route on a very regular basis over the entirety of the relevant period. His evidence did not indicate observing any significant use of the Order route as a public footpath. 
53. Mr Stephen Cook has worked on the Barton Court Estate intermittently since the mid-1990s on various estate maintenance projects including a land reinstatement project which lasted about a year in 2017. Some of his work was close to the Order route. Mr Cook was also involved with an annual orienteering competition with routes prepared using the local footpath network. The Order route has never been used as part of the competition which indicates it was not widely recognised as a public footpath. Mr Cook also served as a Parish Councillor between 2002 and 2021, and he confirmed that during this time the use of the Order route as a footpath had not been raised. Overall Mr Cook believes that the Order route has not been used as a public footpath. 
54. Mr Cook has only had intermittent direct observation of the Order route and, while working on the estate, his attention would have been primarily on his work rather than the Order route. Nevertheless, he has been aware of the Order route throughout the whole of the relevant period. When his work at the estate is taken together with his involvement with the Parish Council and the orienteering competition, it is likely that he would have been aware of the route having significant use as a public footpath. Mr Cook’s evidence points towards any public use of the Order route being very limited. 
55. The evidence also includes other witness statements from people who did not give evidence to the Inquiry. This included a statement from Ms Nu-Nu Yee Hoggarth. She worked for Sir Terence Conran from 2003 with an office at Barton Court. She reports that she could not see the entirety of the drive from her office. She recalls that there were no major issues in respect of people going places they were not supposed to which needed to be raised with Sir Terence Conran. This indicates that challenges to use over the years of Ms Hoggarth’s employment were limited. As Ms Hoggarth’s evidence was not tested at the Inquiry it can only be given very limited weight. 
56. The period of time that they lived or worked on the estate, or the intermittent nature of their occupation, the location of their dwelling or regular place of work on the estate is such that all the witnesses who have lived and/or worked there were not in a position to regularly observe the Order route. However, when taken as a whole the evidence from these witnesses is significant. It indicates that use of the Order route by members of the public was not widespread but rather very limited. It also indicates that challenges to public use did take place, but only rarely. 
57. Mr Matthews’ observations of the Order route relate to after he moved to Barton Court following the installation of the electronic gates. As such these are not of assistance in establishing the use of the Order route prior to its use being brought into question.  
Other Witnesses Called by the Objector
58. Mr Richard Smalley is the current chairman of Kintbury Parish Council. He has owned a home in Kintbury for the majority of the relevant period, although he lived abroad at times during this period totalling around 8 years. He cannot recall the Order route being raised as a footpath at any parish meeting before the application was made. Mr Smalley and his wife walk routes in the area several times a week including to Avington and Wawcott. He confirmed he never used the Order route as part of these walks as he believed it is not a public footpath. 
59. Mr Anthony Stansfeld lives close to the southern end of the Avenue. He has lived in Kintbury his entire life (80 years) and he was a district councillor for the area for 18 years. His evidence was that, to his knowledge, the Order route was private but that it did provide access, including for Purton Stoke Preparatory School. 
60. In isolation, Mr Smalley’s and Mr Stansfeld’s understanding that the Order route is not a public footpath is not a significant indication of the status of the route. However, given their respective positions as elected representatives in the parish and district councils, where rights of way matters are often raised, their views do indicate that public use of the Order route was likely limited. 
Conclusions on Presumed Dedication under Section 31 of the 1980 Act
61. For the Order route to have been deemed to have been dedicated as a footpath under section 31 of the 1980 Act, there must have been sufficient use of it as of right and without interruption between September 2002 and September 2022. The relevant case law requires that the use must be by a sufficient number of people to show that it was use by the public, a number which may vary from case to case and that the use had to be sufficient to bring home to the mind of the reasonable non-absentee landowner that the public were asserting a continuous right to use the route. 
62. There were a number of users and groups of users who had a private right of way, by permission, to use the Order route. This included people working on the estate, living at or visiting the various residential properties on the estate, those working at or visiting Benchmark, those doing paid recreational fishing and those working at, attending or visiting Spinney House when it was used as a special educational needs school. This would make it more difficult for a landowner to discern if public use of the route were also taking place. The Order route is short, at under 300m, connected to a road to the east and a well-used footpath (the Avenue) to the west. Therefore, users would only be on the route for a short period of time. These two factors need to be taken into account when assessing if the use has been sufficient to bring home to a reasonable non-absentee landowner that the public were asserting a right to use the route. 
63. The most significant evidence of use is from members of a single household, with the tested evidence from others indicating very limited use. Even when the wider written evidence of use is also taken into account, the overall picture is of limited use. The evidence from those living and working on the estate suggests that use by the public was very limited. There is also evidence to indicate that others who lived in the village did not consider the Order route to be a public footpath. This includes 3 people who have held public office where rights of way matters would likely be raised, but the use of the Order route as a public footpath was never brought to their attention. 
64. When the low levels of use indicated by the evidence are considered alongside the circumstances relevant to the Order route, the level of use was not sufficient to bring home to a reasonable non-absentee landowner that the public were asserting a continuous right to use the Order route as a public footpath. As such, in my view the Order route cannot be deemed to have been dedicated as a footpath under section 31 of the 1980 Act. 
Common Law Dedication
65. Under common law there is no specific time period over which dedication of a public right of way may be shown. It is necessary to show dedication by the landowner and acceptance of that dedication by the public. 
66. There is evidence from users dating from significantly before the start of the 20-year period, in 1960. However, the evidence still indicates that only a small number of users used the Order route in this earlier period, generally with relatively low frequency. 
67. Mr Ted Hill moved into a nursing home in 2006 and so any direct challenge to public use by him would have ceased by this point. Mr David Hill did not start working as estate manager until 2016. During the time Mr Charles Hill was only visiting Spinney House occasionally from Australia. Therefore, there could not have been any challenge of use by Mr David Hill and only very sporadic challenge by Mr Charles Hill if it ever occurred. Parts of this period also represent times where Mr Sam Robins and Mr Flynn were likely to be using the Order route to a greater extent than at other times. While it is possible that challenges to use were less at this time, the evidence indicates that the overall levels of use of the Order route were low and carried out by only a small number of individuals. There is also no firm evidence to indicate the landowner’s intention to dedicate during this period. 
68. The “Way Out” sign close to point A has no qualification. There are gates to the south west of point A which separate the grounds immediately around Barton Court House from the Avenue and it appears these were kept closed in contrast to the gates by Station Road (point C). There is a sign relating to the path heading north from point A to the fishing lake which specifically states this route is not a public footpath, with a sign pointing towards the main house stating: “Barton Court House Only No Other Access”. The evidence indicates that these signs were erected in 2017. 
69. While these signs have been in place there is a clearer intention to indicate that the path to the fishing lake and the drive to the west of the Avenue do not have public access. However, the context of the range of uses on the estate is such that a wider group of private users could need to use the Order route as an exit onto Station Road than to access the main house or the fishing lake. Benchmark employees and visitors would not need to access the main house or the fishing lake and paying visitors to the fishing lake would not need to visit the main house. In this context, it is reasonable for the landowner to erect an unqualified “way out” sign, to assist private visitors without an intention to dedicate being inferred. 
70. Overall, there has been no clear indication that the landowner intended to dedicate the Order route as a footpath and, even considering use over a longer period, the evidence indicates a low frequency of use. Therefore, I do not consider there is sufficient evidence to demonstrate dedication at common law. 
Other Matters
Documentary Evidence
71. The route is not visible on the earliest available maps; Rocque’s map from 1761, and the Kintbury Tithe Commutation Map from 1844. This suggests the route did not physically exist at this time. Routes linking the Avenue to what is now Station Road are shown on Davis’ map from 1849, but the alignment is different to the Order route. 
72. The Order route is shown as an unenclosed route on an Ordnance Survey (OS) map from 1879/80 and as an enclosed track on the maps from 1969. Since the late 19th century, OS maps have carried a disclaimer stating that tracks and paths shown provide no evidence of public rights. Nevertheless, these maps indicate the physical existence of the routes which were shown at the time the relevant survey was undertaken. The route can be seen on aerial photographs dating from 1947. 
73. The Order route is shown as part of hereditament No. 425, and not excluded from it, on the Finance Act 1910 map. Where a route is excluded, it indicates it was not rated for taxation, and it may indicate public rights. The route is not marked as a publicly maintainable road on the local authority Handover map from 1929. 
74. The route is not marked as a right of way on the Parish Claim map from the 1950s which was created as part of the preparation for the first DMS. What are now KINT/14/1 (the Avenue) and KINT/13/1 are marked. This indicates that, at this time, members of the Parish Council considered that the Order route was not a public right of way. The first definitive map and the revised version, from 1961 and 1976, are similar with the Order route not identified as a public right of way. 
75. The applicant, and the other parties supporting the confirmation of the Order, do not indicate that the documentary evidence presents a significant case that the Order route has become dedicated as a public footpath at some point in the past. In my view, the historic documentary evidence indicates that a route has physically existed for a considerable period of time. However, this evidence does not support the existence of public footpath rights over the Order route. 
Lack of an Intention to Dedicate and Interruption to Use
76. The evidence which could indicate a lack of an intention to dedicate on behalf of the landowner relates to potential challenges of use by the previous owners and their agents and a variety of signage which has been erected close to the Order route near both ends. Similarly, there was evidence relating to the potential interruption to the use of the Order route, including the closure of the railway bridge in 2016 directly affecting KINT/14/1, the removal of speed bumps on the Order route, and the damage to a gate pier in 2018 or 2019. Given my findings above, it is not necessary that I consider these matters. 
Matters Which Cannot be Taken into Account
77. Matters such as the desirability of the route being a public footpath and any associated benefits including linkages to existing public rights of way, such as KINT/13/1, and the ability to minimise walking along Station Road cannot be taken into account when considering the confirmation of an Order of this nature. This includes any policies or objectives within the Council’s Rights of Way Improvement Plan or other policy documents. Similarly, the duty under section 85 of the Countryside and Rights of Way Act 2000 to seek to further the purpose of conserving and enhancing the natural beauty of a National Landscape, does not apply. Any concerns relating to the use of the Order route as a public footpath, including matters of security and privacy, are also not relevant factors. 
Conclusions
78. Having regard to these and all other matters raised at the Inquiry and in the written representations, I conclude that the Order should not be confirmed. 
Formal Decision
79. I do not confirm the Order.
K Taylor 
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APPEARANCES

In Support of the Order: 

Emma Rowland 			Counsel for The Ramblers’ Association 

Who Called: 
Sam Robins 				Path User 
Mike Barthorpe 			Path User 
Ruairi Flynn				Path User
Neal Pike 				Path User
John Hugo 				Path User 
Sir Nicholas Warren 		Path User 
Catherine Graham-Harrison 	Path User
Charles Robins 			Path User 
Lisa Flynn				Path User 
John Dellow				Path User 
Eugene Futcher 			Path User 
Catherine Adams Tee		Path User 
Trevor Coles 			Path User 

Others in Support of the Order

Simon Pike 				Local Resident 
Cllr Dr Tony Vickers 		Councillor, West Berkshire Council 

In Objection to the Order: 

Paul Wilmshurst 			Counsel for Mr Matthews 

Who Called: 
Lady Victoria Conran 		Former Resident of Barton Court
Charles Hill				Former Resident of Barton Court and Spinney House
Max Gallagher 			Former Resident of Barton Court 
Richard Smalley			Local Resident and Chair of Kintbury Parish Council 
Sean Sutcliffe 			Co-founder Benchmark
David Hill				Former Estate Manager for Barton Court 
James Matthews 			Current Owner of Barton Court Estate 
Stephen Cook 			Local Resident 
Anthony Stansfeld 			Local Resident and Former District Councillor 
Jon Chidsey				Former Gardener at Barton Court Estate 

Others in Objection to the Order: 

Emma Bastable 			Former Resident of Barton Court and Spinney House
Jules Mallinson 			Objector

For the Council (Taking a Neutral Stance): 

Stuart Higgins 			Definitive Map Officer, West Berkshire Council 


DOCUMENTS PRODUCED AT THE INQUIRY 

1. Extract from Kintbury Parish Council archived website relating to the closures of the footpath across the canal and railway being scheduled for 15 January to 10 April 2016. 

2. Note to the Inquiry from the applicant explaining the origin of the above archived website extract and including a handwritten statement from Mr Alec Clough dated 22 May 2026. 

3. Extract from West Berkshire online map showing street search ‘Mill Lane, Kintbury’. 

4. Extract from Railway Engineer online publication indicating that the deck of the bridge over the railway and canal was removed on Easter Monday and the replacement deck arrived on the Tuesday. 

5. The Ramblers’ Association Programmes of Walks from 1994, 2002, 2005, and 2006.
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