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	Inquiry opened on Tuesday 9 June 2026
By A Behn Dip MS MIPROW 
	

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs
	

	Date: 4 September 2026
	



	Costs application in relation to Order Ref: ROW/3349290

	· The application is made under the Wildlife and Countryside Act 1981 (“the 1981 Act”), Schedule 15 (as amended) and the Local Government Act 1972, section 250(5).

	· The application is made by ET Landnet Ltd on behalf of Mr Alex Lewis for an award of costs against Somerset County Council. 

	· The Inquiry was held in connection with the Somerset County Council (No.8) Modification Order 2019 Parish of Charlton Musgrove.


	Summary of Decision: No award of costs is made



Procedural matters 
The application from ET Landnet Ltd was received verbally at Inquiry and then confirmed in writing, prior to the close of the Inquiry. Somerset County Council responded verbally at Inquiry and also confirmed their response in writing prior to the close of the Inquiry.
The Submission by ET Landnet Ltd on behalf of Mr Lewis
ET Landnet Ltd (ELL) contend that Somerset County Council (SCC) have behaved unreasonably in making an Order. ELL submit that there is no lawful basis to conclude that a presumption of dedication for a public bridleway has arisen for a period of use from 1997-2017. Their reasoning for this is that they consider that the 20 year period was ‘not unchallenged’, in that a Definitive Map Modification Order (DMMO) application had been made mid-way through that period in 2009.
ELL advise that they had invited SCC, on 6 December 2019, to review their intention to make an Order, however the Council nevertheless proceeded with the Order.
Whilst ELL acknowledge that it was open to their client to have applied for Judicial Review at that time, they state that SCC did not reply in detail until a few days prior to making the Order. ELL are of the view that it would have been unreasonable for their client to have been put to considerable expense at short notice, when they consider that SCC cannot justify its course of action.
As a consequence of the Order having now been made, ELL consider that their client has incurred unnecessary professional costs from participating in the Inquiry process, that he would not have incurred, should the Order not have been made. 
The Response by Somerset County Council
SCC consider that ELL’s grounds for the costs application are misplaced and arise from a misinterpretation of the requirements of Section 31 of the Highways Act 1980 (the 1980 Act); and in particular what constitutes a ‘bringing into question’ for the purpose of the section.
They further consider that if ELL were of the view that the Order should not have been made, this should have been judicially challenged at the time. They point out that the purpose of the Inquiry is to determine whether the Order should be confirmed on the balance of probabilities. It is not a review of the actions and decision previously made by the Council in the making of the Order.
SCC submit that they have not pursued a case that has no reasonable chance of success and therefore reject the cost application of ELL.
Background
An application was received by SCC from South Somerset Bridleways Association in 2009 to add a restricted byway to the Definitive Map and Statement for the area, by virtue of historical evidence. The Council after consulting on the draft report in 2018/19 then received 14 user evidence forms. After conducting further investigation, they concluded that, based on the user evidence, an Order should be made for a bridleway. 
Two objections were submitted in response to the making of the Order from ELL and Mr Dunlop. The applicant and another interested party maintained that the evidence supported a right of way of restricted byway status.
Reasoning
Planning Practice Guidance (PPG) advises that costs may be awarded against a party who has behaved unreasonably and thereby caused the party applying for costs to incur unnecessary or wasted expense in the appeal process. The Planning Inspectorate’s Rights of Way Guidance Booklet (ROWGB) explains that costs must be quantifiable and incurred in the hearing or inquiry process.
ELL consider that the unnecessary and wasted expense for their client stems from the making of an Order by SCC, which in their interpretation of the legislation, should never have been made. As a result, the issue lays in whether it was reasonable to make an Order by reference to the 1980 Act.
The status of the route was first brought into question in 2009 by a DMMO application based on historical evidence. I accept, if read in isolation, that s31(7B), added by the Natural Environment and Rural Communities Act 2006 states that the date of challenge is to be treated as being the date on which the application is made. However this is subject to s31(7A), which states that subsection (7B) ‘applies ‘where the matter’ [my emphasis] bringing the right of the public to use a way into question is an application…’.  
As the Order was made based upon user evidence, it follows that what is relevant therefore, is the matter that brought to their attention, the fact that their right to use the route was being questioned.
For this we need to look at the facts of the case. While the submission of a DMMO application in 2009 based on historical evidence could be considered a bringing into question, this was not the result of a challenge to use by any landowner, nor did the filing of this application generate a response from any landowner at the time, to demonstrate to the public a lack of intention to dedicate. The users would not have been apprised of the submission of an application and their use continued effectively unchallenged by any landowner for another eight years following the submission of the 2009 historical application.
The matter therefore that challenged the actual users of the route and questioned their right to use the route, could be reasonably argued as the erection of a sign in 2017. It follows therefore, that it was not unreasonable to make an Order by reference to the 1980 Act.
Cost applications arise from unreasonable behaviour in the processes following the making of the Order. I do not consider that there was unreasonable behaviour demonstrated during the Inquiry process or at Inquiry. Whilst parties may not have agreed with the making of an Order, this does not comprise unreasonableness that has caused unnecessary or wasted expense.
Conclusion
I find that unreasonable behaviour resulting in unnecessary or wasted expense, as described in the PPG and the ROWGB, has not been demonstrated. Accordingly, an award of costs is not made.

A Behn
Inspector
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