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SUMMARY

Amendment of a claim

The claimant brought an unfair dismissal claim and sought to amend it by adding termination
of agency engagement. The Judge rejected this largely on the basis that she was represented
by solicitors at the time the claim was presented. Unusually the EAT was prepared to
overturn the Judge on the question of amendment because the claim was at an early stage and
the prejudice to the Respondent detected by the Judge would not be great.
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JOHN BOWERS KC, DEPUTY JUDGE OF THE HIGH COURT:

1.  Ms Laura Furbacher appeals from the decision of Employment Judge Shaw sitting at London
East Tribunal dated 16 December 2024 in which he refused the claimant’s application to amend her

claim.

2. On appeal, the President of the EAT permitted two grounds of appeal only to proceed to full
hearing. Ground 1 is that the Tribunal misdirected itself in law when deciding the nature of the
amendments with respect to the detriment under section 47B of the Employment Rights Act 1996 and
that the new protected disclosure was not a *“ rebadging exercise”. Ground 2 is that the Tribunal
misdirected itself by undertaking the balance of prejudice exercise inadequately. The Respondent did

not attend the hearing.

3. The claimant while employed by Deco UK Limited was assigned with the respondent as a:
“Welcome and Support Officer” on the respondent’s Homes for Ukraine project for some 15 months.
By a claim form she claims she suffered detriments because of protected disclosures, in particular
making disclosures to senior employees of the respondent about criminal activities and/or breach of

regulatory matters and/or health and safety issues.

4.  In addition to the detriment claim, she also brought a claim of automatic unfair dismissal. On
2 September 2024, which was about six weeks after the ET 3 was presented, so shortly afterwards,
she applied to amend her claim so that the unfair dismissal claim would be amended by adding

termination of agency engagement.

5. At a second CMPH, Employment Judge Shaw dealt with the matter and in relation to the
amendment made 13 separate short points, the most significant of which is that at para 31.1,
Employment Judge Shaw says:

“She was represented by solicitors at the time who will have known the difference

between an automatic unfair dismissal claim under section 103A of the Employment
Rights Act 1996 and the claim of detriment under section 47B”.
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At paragraph 31.3 the judge says: “I find the exercise is not one of rebadging as the two matters were
not made in time”. He then refers to the Selkent case and says that he finds: “The matters are both

entirely new factual allegations which change the basis of the existing claim”.

6. It does not seem right to me to describe them as such, because the first is merely putting in a
different way the termination. The amended paragraph 3(g) it reads:
“Between spring and summer 2023, the claimant made an oral disclosure to Kevin
Makambe about the contents of an email she had received from the Department for
Levelling Up, Housing and Communities regarding a sponsor under the scheme, namely

Andrey Pauls who is involved in illicit activities”.

That sits very closely, in my view, with paragraphs 15 and 17 of the ET 1 which read:
“15. In another instance sponsor AP was found to be sponsoring licensee YH despite

being implicated in illicit activities and as confirmed by an email from the Department
for Levelling Up, Housing and Communities... ”

And paragraph 17:

“I reported my concerns to both KM and KB but no action was taken to rectify the matters.
Management failed to comply with the legal obligations they had...”

7. The judge further in paragraph 31 returned to the fact that the claimant was represented by
solicitors when the application was made. Then at paragraph 31.7 he says:

“Despite the claimant’s assertions that the impact on the respondent would be to open up

a further allegation that would require investigation and disclosure, the proofing of

witnesses and would extend the length of the final hearing, public preliminary hearing
and the respondent’s legal costs”.

8. 1think that that ignores the early stage at which the application to amend was made. I do not
follow paragraph 31.9 of the Judgment which says: “The amendment sought is late and would cost
the taxpayer more expense”. Further as to Paragraph 31.11 it is difficult to understand why he says:

“I find the prejudice cannot be ameliorated by an award of costs or other sanction”.

9. It is unusual for the Employment Appeal Tribunal to overturn a decision on amendment,
because this is largely within the discretion of the Employment Tribunal. I have regard in particular

to the guidance given in Selkent Bus v Moore [1996] IRLR 661 at paras 21-24 and more recently in
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Vaughan v Modality Partnership [2021] IRLR 97. However, I think that this is an unusual case in

which the Tribunal has misdirected itself in law by suggesting that this was a major amendment made
at a late stage. There seems to be more than a hint of the judge seeking in effect to discipline the

appellant because of the failure of her solicitors to plead in this way in advance.

10. I do think that the Tribunal misdirected itself in relation to this being a major amendment and
that the conclusion in relation to the balance of prejudice was perverse because of the limited
difference between the ET 1 and the amendments. Also, the suggestion that the amendment would,
as I have already said: “Require investigation, disclosure, the proofing of witnesses” is difficult to
understand because Mr McAmbay was common to both amendments, the respondents had the
opportunity to respond to the allegations. He was going to be one of the trial witnesses anyway and

I cannot see that there would be much extra in terms of the length of the hearing or the costs.

11. So unusually, I am prepared to overturn the decision. Although I could remit the case to a
different judge for redetermination, I think that I have all the information necessary for myself to
make a conclusion. Also, having regard to the delays already in the case, I am prepared to allow the

amendments to be made rather than to remit to a new judge for redetermination.
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