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SUMMARY

Practice and Procedure

The EJ did not arguably err in proceeding to consider and decide the Appellant’s claims of
discrimination without non-legal members. The EJ applied the Joint Presidential Guidance on

panel composition in the Employment Tribunals, 29t October 2024.

© EAT 2026 Page 2 [2026] EAT 122



Judgment approved by the Court Mr M Mostafa v Mrs J Julier and Miss C Slater

JUDGE J KEITH:

Reasons

1. These written reasons reflect the full oral reasons given at the end of the hearing.

2. The appellant had challenged a decision of Employment Judge T Perry, at a hearing on 27
and 28" March 2025, to dismiss his claims of discrimination. These were on the basis of direct race
and religion discrimination. Crucially, at paragraph [2], the Judge noted:
“The hearing was due to be listed before a full panel, but no members were booked to
attend. I checked with the parties what they wanted to do and checked with the Tribunal
staff to see whether members were available. The lack of members being a material
change in circumstances, I exercised my discretion under the general case management
power to change the composition of the panel of the case to a judge sitting alone for the

reasons given orally to the parties at the time.”

3. The Judge then went on to analyse the appellant's claims of discrimination and dismissed
them, having reminded himself of the law, including the burden of proof, and considering whether
there were facts from which a court could decide in the absence of an explanation, that the reason the
appellant went from a position where he was a frontrunner for a permanent role to not being
interviewed was not because of his race. The Judge noted at [55] that the appellant had been unclear
as to the facts on which he relied to shift the burden, of which not much criticism was made, but the
Judge considered factors that might have shifted the burden, which I do not recite, at [56] to [57]. The
Judge went on to analyse the remainder of the facts and concluded that the reason for the appellant's

treatment had nothing to do with his race or religion.

4. In a notice of appeal, the appellant raises the following issues, four of which relate to the

choice of proceeding alone, and the fifth, a disregard of important evidence.
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5. In grounds (1) to (4), the appellant asserts that the Tribunal was not properly constituted by
reference to Section 4 of the Employment Tribunals Act, which required a discrimination claim to be
heard by a judge. Second, there was a lack of informed consent. Although the Judge had asked the
parties whether they agreed to proceed, he was self-represented and not informed of the legal
implications. This consent was thereby not informed and that breached natural justice. Third, that the
parties were not on an equal footing because of a complex discrimination case in the absence of lay
members. Next, a case of “Patel v_Keles, [2010] UKEAT/05509”, was said to have held that if
hearing proceeded without informed consent, then it must be reheard. Finally, the Judge disregarded

important evidence and appeared to accept the respondent's version of events without proper scrutiny.

6. The application for permission was considered on the papers by Caspar Glyn KC, sitting as a
Deputy High Court judge. He refused permission on the papers, noting first that the Judge had
helpfully and correctly referred to paragraph [28] of the Joint Presidential Guidance on panel
composition in the Employment Tribunals, 29" October 2024, which provided that decisions about
panel composition made before 29™ October 2024 by reference to the law as it stood at the time
should remain effective, save when a material change in circumstances permitted panel composition
to be reviewed. In practical terms, panel composition would remain largely in accordance with the
listing arrangements that were made before 29™ October 2024, but with flexibility to proceed with a

judge alone if the Tribunal encountered practical difficulty in finding members.

7. Ground (1) challenged the decision as being without a lawful reason. As set out, the Judge
had a wide discretion and they permissibly concluded that there had been a material change in the
circumstance. Ground (2) raised a lack of informed consent and procedural unfairness. The Judge
asked the appellant for his view and the appellant raised no issues. Further, in any event, the Judge
reviewed the composition as set out above and decided to proceed. The ground raised no arguable
error of law. The appellant consented to the course of action which in any event would have been

lawful without consent for the reasons which the Judge gave. Ground (3) was unarguable, as the Judge
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was entitled to conclude that the course followed was open to him. Ground (4) was a case reference
which Judge Glyn had been unable to ascertain. I too, I should add, have been unable to ascertain that
case. In ground (5), Judge Glyn noted that was a challenge without particularity that the Judge had
failed to consider the appellant’s evidence and scrutinise it. Judge Glyn concluded that the Judge
carefully found facts at [11] to [40]; directed themselves to the law at [41] to [52]; and expressed their
conclusions in proportionate reasons at [53] to [56]. He concluded that there was no arguable error of

law.

8. I have considered the renewed application afresh. I began the hearing by canvassing with the
appellant whether he was content to proceed today without an ELAAS representative. The context
was that an ELAAS representative had been booked, but they cancelled at short notice because of
illness. I indicated to the appellant that if he wished to apply for an adjournment, that I would have
some sympathy with that application, because this was not a case where he might otherwise be
expected to have prepared fully. The consequence of him agreeing to proceed was that while I was
happy to do so, I might decide to refuse permission at this hearing, and that would be an end of the
matter in the Employment Appeal Tribunal. Therefore, it was for the appellant to decide whether, on
the one hand, he wished to apply for an adjournment, which I indicated I was receptive to, to enable
possible future representation or fuller preparation, or alternatively that he proceed, but to do so in
the knowledge that I might refuse permission. The appellant indicated that he wished to proceed, my
having been asked these questions for the purposes of him giving his informed consent. He said that

matters had dragged on for some years, and he was content to explain his position.

9. The renewed application referred to a breach of Section 4(3) of the Employment Tribunals
Act 1996, which mandated the inclusion of non-legal members. The Judge had not given him
guidance on this. I canvassed with the appellant the Guidance to which Judge Glyn had referred. He
said that he had not read it. I read out passages from it without advising him, should he wish time to

consider them, but he confirmed that he the key point that he was making was that he had not given
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informed consent. Had he been advised in the hearing of the right to seek an adjournment by the
Judge, he would have done so because of the complexity of the case. Instead, he was merely asked
whether he was content to proceed in the absence of non-legal members without fully understanding

their role.

10. I return to whether the Judge arguably erred in law. I had taken the appellant to the Practice
Direction from the Senior President of Tribunals and Joint Presidential Guidance, in particular [28]
of the latter, which unarguably permitted the Judge discretion to change the composition of the panel,
even in the absence of express consent by one party. The appellant's contention, therefore, that he had
an unqualified right to a full panel does not reflect the position in light of the change to the law and
the subsequent Practice Direction and Guidance, even if, as here, this was clearly a transitional case
because the listing direction had taken place before 29" October 2024. On that basis, the ground
which asserts that there was an unqualified right is not arguable. Similarly, I do not accept that the
Judge arguably erred in ascertaining informed consent and that there was a failure to follow the
overriding objective for the purposes of grounds (2) and (3). I do not have a verbatim reference as to
precisely what was said, but as Judge Glyn noted, there were directions from this Tribunal in which
the Judge was asked to express their views, which appear to be largely uncontroversial. The Judge
asked the parties their willingness to proceed, and the Judge recorded that the appellant was happy to
do so, whilst the appellant says that this was not on an informed basis. I caution that this is in the
context of the appellant's assertion that he had an unqualified right to insist on a full hearing. In this
case, the Judge, whilst garnering the appellant's views, was not obliged to give him detailed advice
about the import and impact of non-legal member involvement. What the Judge had done was to alert
the appellant to the fact of a panel composition, the fact that through apparently administrative
oversight panel members had not been booked, and to then seek the appellant's views. That was
permissible, as was the Judge's ultimate conclusion in exercising discretion to proceed alone, in

circumstances where otherwise it would have resulted in a significant delay, something which the
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Judge reflected in the reasons provided subsequently. Ground (4) refers to a case which I am unable
to find, and Judge Glyn was unable to find. I asked the appellant whether he was able to locate it or
whether there was a possibility of it having been generated by Al, ( without criticism of him). I am
satisfied that such a case does not exist, but in any event that does not assist in circumstances of the
changed statutory regime, Practice Direction and Joint Presidential Guidance. Finally, whilst I have
considered the matter afresh, I accept and endorse Judge Glyn’s view that the assertion about key
evidence not being properly scrutinised is a generalised assertion, without particularity. In the

circumstances, ground (5) discloses no arguable error.

11. The renewed application for permission to appeal is refused.
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