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	Site visit undertaken on 11 August 2026

	by A Behn Dip MS MIPROW

	An Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 18 August 2026



	Order Ref: ROW/3364452

	This Order is made under Section 53(2)(b) of the Wildlife and Countryside Act 1981 and is known as The East Sussex County Council (Public Footpath Hastings 426) Definitive Modification Order 2025.

	The Order is dated 24 January 2025 and proposes to modify the Definitive Map and Statement (DMS) for the area by adding a footpath as shown on the Order plan and described in the Order Schedule.

	There were eight objections outstanding when East Sussex County Council (the Council) submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation. 

	[bookmark: bmkPoint]Summary of Decision: The Order is confirmed.
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Preliminary Matters
In December 2015, Charles Flisher (the applicant) made an application to modify the DMS by adding a public footpath between Barley Lane and Fairlight Glen in the borough of Hastings. After due investigation, the Council resolved to make an Order to record a public footpath. Following advertisement of the Order, 8 objections and 3 letters of support were received.
1. I made an unaccompanied site visit on 11 August 2026 when I was able to walk  the entirety of the Order route and familiarise myself with the local area. In writing this decision I have found it convenient to refer to points marked on the Order Map. I therefore attach a copy of this map.
The Main Issues
The Council made the Definitive Map Modification Order (DMMO) under Section 53(2)(b) of the 1981 Act on the occurrence of an event specified in sub-section 53(3)(c)(i). Accordingly, the main issue is whether the evidence discovered (when considered with all other evidence available) is sufficient to show that a public right of way which is not shown on the DMS subsists over land to which the map relates.
Whilst it suffices under section 53(3)(c)(i) for a public right of way to be reasonably alleged to subsist in order to make a DMMO, the standard of proof is higher for it to be confirmed. At this stage, evidence is required to show, on the balance of probabilities that a right of way subsists.
The evidence in support of this case comprises predominantly of User Evidence Forms (UEFs). As a result, the statutory requirements of Section 31 of the Highways Act 1980 (the 1980 Act) are relevant. This sets out that where a way has been enjoyed by the public as of right and without interruption for a full period of twenty years, the way is to be deemed to have been dedicated as a highway unless there is sufficient evidence that there was no intention during that period to dedicate it. The period of twenty years referred to, is to be calculated retrospectively from the date when the right of the public to use the way was brought into question.
If statutory dedication is not applicable, I can consider whether an implication of dedication has been shown at common law. Common law requires me to consider whether the use of the path and the actions of the landowner have been of such a nature that the dedication of the path by the landowner can be inferred.
2. Some documentary evidence in the form of old photographs, maps and postcards was also submitted, meaning the provisions of Section 32 of the 1980 Act are relevant. When considering whether dedication of a public right of way has occurred, these provisions require me to take into consideration any map, plan or history of the locality tendered in evidence, or any other relevant document provided, and give these documents such weight as appropriate in the circumstances. 
Statutory dedication
When the status of the claimed route was brought into question  
The status of the route appears to have been brought into question by the submission of a DMMO application in 2015, as a result of the applicant discovering that the Order route was not recorded on the DMS. It appears that the application may have stemmed from a sign being erected at Barley Lane in that time period, as this sign was mentioned by some users in their evidence. Accordingly, the relevant twenty-year period to be evaluated for the purpose of statutory dedication is 1995-2015 (the relevant period).
I note that the alignment of part of the route altered slightly in the late 1980’s, however this is immaterial to my decision, as it is the current route that is being considered with a relevant period commencing from 1995.
Evidence of use by the public
Eleven user evidence forms were submitted in support of the application. Three of the users were interviewed to verify their evidence given. Among the further representations received after the Order was made, one representation also stated use of the Order route since 1977.
Use appeared to be recreational by nature and predominantly on foot, with a small amount of use by bicycle, which the Council considered insufficient to consider a higher status than the footpath status recorded on the Order.
Frequency of use varied from daily to several times per week, with the lowest use being recorded as monthly. Earliest use dated back to the 1950’s, with almost all users having walked the route for well in excess of the relevant period. Most users stated that they often saw others while using the route.
Use appeared to be open and without force or secrecy. None of the users sought or were given permission to walk the route, and no one appeared to encounter any obstruction to the route.
There appeared to be one verbal challenge to a user, however this was in respect of tying his bicycle to a telegraph pole.
Evidence of the landowner and whether the landowner demonstrated a lack of intention to dedicate a public footpath
The land in question belongs to Hastings Borough Council (HBC), who originally objected to the application on the grounds of public safety and concerns for flora and fauna. They appear to have taken limited measures at times to ‘discourage’ use of the route by the public, with warning signage such as one at point C advising that the route was uneven and slippery, along with the removal of a way marker sign and pedestrian gate, albeit the route was left open and unobstructed. They also appeared to have at the end of, and after the relevant period, erected further signage saying no public access at point A. On my site visit I noted that the warning sign was still in place. I also noted the sign stating ‘No public access Authorised vehicles only’ sign, albeit this appears to relate to vehicular access. 
In 2023, having reviewed the evidence and consulted with officers, HBC then stated by letter that they no longer objected to the application and would not object to the making of an Order.
 Evidence of the Objectors
3.  In accordance with their letter of 2023, HBC as landowner, did not object to the Order, however eight objections were received following the making of the Order. All objections were made due to concern that the creation of the path would destroy the habitats of animals and plant life. The Order before me, however, does not seek to create a new path, but rather to record one that is alleged to already be in existence. As such, while I recognise the objections as very genuine concerns, the legislation on which I must determine this case, does not allow me to take these factors into account in reaching my decision.
One objection was amended to address relevant considerations. This objector felt that the rich wildlife and fragile plant life in this area was consistent with the habitat not having been largely disturbed as it would have done if were habitually used as a public highway. He felt that use was intermittent and limited to a few local residents, rather than the general public. He further felt that the route was not defined on the ground, but was a natural watercourse that becomes a stream after heavy rainfall, making it impassable for periods. These periods he felt would have prevented the long term consistent use he felt was required to establish a public footpath.
While I note that the objector considers the habitat presents as not being largely disturbed due to use, there is no qualifying detail given to support this view. On my site visit, other than where the Order route crosses some large stones at the base of the gulley, there was a visible route on the ground for the path’s entire length.
Local residents are members of the public and the intermittent use suggested by the objector is not borne out by the evidence of the 12 users who stated, on the whole, quite frequent use. During my site visit I noted 3 people using the Order route.
It is clear from the many photographs and google images before me and also following my site visit that only a short section of the Order route forms part of a watercourse. Points A-B run across a surfaced track, points B-C generally across a grassed area, and points C-D follow a narrow unmade path. The first part of the last section of the Order route, denoted by points D-E, runs on a similar unmade dirt path above the gulley for some distance before descending to join it. After crossing  stones that form the base of the gulley, the path clearly continues along a narrow slightly raised dirt path to the immediate right hand side of the gulley, to point E.
I do accept that part of the last section of the route might become difficult to navigate after heavy rainfall. Photographs of the route provided by the Council following a second site visit in 2023 after heavy rain, show some water flowing along the final section of the route, albeit it appeared to be still traversable with care. Both my site visit and a visit by the Council earlier in 2023 presented a dry route, free from water, albeit on my site visit there was a trickle of water in the gulley below the path, near point E. Some of the user evidence mentioned that at times part of the path could flood, however this did not appear to deter their use. There is no evidence before me that suggests the route was ever impassable for any length of time that could be considered beyond de minimis and form an interruption to use.
Documentary evidence
There are many photographs, some old postcards and mapping, some of which has been annotated. However, while very informative about the immediate area, they add little weight when determining status of the route. Of note however, some of the photographs supplied by the applicant show a well-worn path along some sections of the Order route. 
Investigation by the Council also revealed an internal memorandum from HBC, whereby in 2002 the Order route was one of a number of routes being considered for dedication as public rights of way, by the means of a creation agreement. While no evidence has been found that shows this came to fruition, it suggests that HBC knew of the route and that the public were using it.
Conclusions
There is sufficient evidence of use of this path both in quantity and quality, stretching back to the 1950’s, and over the relevant period. User evidence indicated more frequent use from the 1980’s and use appears to have been without force, secrecy or permission. There appears to have been no interruption or challenge to use. Having regard to the above, I find that there is sufficient user evidence to raise a presumption of the dedication of a public footpath.
Despite some efforts to discourage access, mainly at the end of the relevant period, the landowner did not ultimately object to the Order. All but one of the objections to the Order were based on factors that cannot be considered under the legislation. The only relevant objection was generalised in nature and lacked evidence to support the assertions made. I therefore find that there is insufficient evidence to rebut the presumption of dedication of a footpath along the Order route.
On the balance of probabilities, I find that a public footpath subsists and I therefore conclude that the Order should be confirmed. In light of this conclusion, there is no need for me to address the evidence in the context of common law dedication.
Formal Decision
I confirm the Order.

A Behn 
INSPECTOR
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