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	This Order is made under Section 53(2)(b) of the Wildlife and Countryside Act 1981 and is known as the Derbyshire County Council (Byway Open to All Traffic Along Non-Classified Highway Between Garner House and Highlow Hall – Parishes of Offerton and Highlow and Restricted Byway – Parish of Highlow) Modification Order 2025.

	The Order is dated 16 January 2025 and proposes to modify the Definitive Map and Statement for the area by adding a byway open to all traffic and a restricted byway, as shown on the Order Plan and described in the Order Schedule.

	· There was one objection outstanding when Derbyshire County Council submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

Summary of Decision: The Order is not confirmed.

	

	


Preliminary Matters
The Order seeks to amend the definitive map and statement (DMS) by recording a byway open to all traffic (BOAT) between points A and D, and by recording a restricted byway between points C and E. For clarity, I will use the Order Route when referring to the former, and the Spur when referring to the latter.
An initial Order was made by Derbyshire County Council (the order making authority, hereafter the OMA) in 2017. However, while this Order was objected to and subsequently referred to the Planning Inspectorate, it was rejected by the Inspectorate due to a fundamental error in its drafting.
I am satisfied that I can make my decision based upon the documents submitted by the OMA, and I have therefore not undertaken a site visit. I have found it convenient to refer to locations marked on the OMA’s Order Plan and have attached a copy of it to this decision, for reference. I have also added to the existing annotations (in red), to which I will refer throughout the decision.   
Main Issues
The Order has been made under section 53(2)(b) of the Wildlife and Countryside Act 1981 (the 1981 Act) in consequence of the occurrence of an event specified in sections 53(3)(c)(i) namely that a right of way which is not shown in the DMS subsists or is reasonably alleged to subsist. The legal test I am required to deploy is the balance of probability test. This is a stronger test than the reasonably alleged to subsist test to determine if an order should be made.
The user evidence submitted in support of the Order relies on the presumption of dedication as set out in section 31 of the Highways Act 1980 (the 1980 Act). Assessing such evidence involves establishing the date when the public’s right to use the Order route was brought into question. The evidence can then be examined to determine whether use by the public has been as of right and without interruption for a period of not less than 20 years. It is also necessary to consider whether there is sufficient evidence that there was no intention on the part of the landowners to dedicate public rights during the relevant 20-year period. 
Section 32 of the 1980 Act requires that documentary evidence is taken into consideration “before determining whether a way has or has not been dedicated as a highway”, and that such weight is given to the evidence as “justified by the circumstances, including the antiquity of the tendered document, the status of the person by whom and the purpose for which it was made or compiled, and the custody in which it has been kept and from which it was produced.”  
The Order Route is a single-track rural lane that links Garner House to Highlow Hall, passing through Offerton at point A2. It has a variable surface, with some sections of tarmac and others of rough stone. The width varies considerably along the Order Route, but the OMA emphasise that “it has a width of at least one motor vehicle for the whole of its length”. There are several gates along the course of the Order Route, and evidence from the OMA and users suggests that these are usually left open. Sections of the Order Route are open to fields on one side, whereas other parts are hedged, banked, or enclosed by stone walls.   
The Spur was not included in the initial definitive map modification order (DMMO) application. It was included within the Order by the OMA, reflecting their view that “the current north-eastwards tarmac spur off the claimed route near point D may for a considerable period of time formed part of the same highway as the claimed route”. 
The Order Route is currently recorded by the OMA on their Mapping Portal as an “adopted highway” under the subcategory “non-classified highway”. Although this description does not necessarily imply vehicular rights, there does not seem to be dispute between the parties that the Order Route is a vehicular carriageway. It is important to stress, therefore, that recording the Order Route as a BOAT may not change who is legally entitled to use the route or how they are able to traverse it.  
Reasons
User Evidence
When use of the claimed route was brought into question
The OMA have not been able to establish a registered owner for all of the land over which the Order Route runs. There is no evidence before me to suggest that any landowner, known or otherwise, have taken any actions that have brought public rights over the Order Route into question. In such circumstances, the date of the relevant DMMO application serves as a bringing into question for the purposes of section 31 of the 1980 Act. The application in this instance was submitted on 17 November 2005. 
Taking 17 November 2005 as the appropriate date means that the relevant 20-year period is November 1985 to November 2005.

Whether the claimed route was used by the public as of right and without interruption
Nine user evidence forms (UEFs) have been completed, recording use of the Order Route between 1973 and 2012. Three people claimed use for the full 20-year period. The recorded use appears to relate exclusively to the Order Route, with none of the users claiming use of the Spur. 
The majority of the users were traversing the Order Route for reasons of leisure. This includes utilising the Route as part of a longer journey, within a circular recreational drive, and as a way to access “various tourist destinations”. One user refers to using the route as part of a trail riding group. All nine users refer to using the route in or on a motor vehicle, while three also accessed the route by bicycle and one on foot. In addition, all users refer to seeing other people on the route, including pedestrians, horse riders, cyclists, and motorists. 
The frequency of use of the Order Route is low, and included monthly, less than monthly, and a range of more specific usages. The most intensive period of use within the relevant period was 2003 to 2005, during which seven of the users claimed to have traversed the Order Route. While I recognise that numbers of users should be adjusted to reflect population density, this expectation does not necessarily extend to low frequency of use.
Several users refer to the presence of gates on the Order Route, although none are able to pinpoint their exact location. The Objector states that the “lower section of the lane towards Garner House” has “several gates keeping stock in their allocated fields”. There is no suggestion that these gates were ever locked.   
I have seen no evidence that indicates the use was by force or by stealth, nor is there any suggestion that the use was interrupted during the 20-year period. None of the users recall asking for permission to use the Order Route, and I have seen no evidence to suggest that any of the users enjoyed private rights on foot over the Route. I am therefore satisfied that the claimed use was as of right.    
Whether there was no intention to dedicate a public right of way
The OMA followed the relevant statutory protocols in response to areas of unregistered land, seeking dispensation from the Secretary of State to advertise the Order on site. There are no representations before me to either the pre-order consultation process or the making of the Order from landowners regarding the dedication of public rights. I have therefore seen no evidence to suggest that any landowner took actions during the relevant period that successfully communicated a lack of intention to dedicate bridleway rights over the Order route.
Conclusions on the Section 31 tests
 I have concluded that the relevant period is 1985 to 2005. I am satisfied that the user evidence is credible and indicative of regular public use of the Order Route, primarily by motorists. There is no evidence to suggest that this use was anything other than as of right, and there is no indication of any periods of interruption. There is also no evidence of any actions by or on behalf of the landowners sufficient to convey to the public that there was no intention to dedicate a public right of way over the Order Route. Although the number of users may be considered consistent with a rural area of low population, the low frequency of use leads me to the view that it is unlikely to have come to the attention of all of the relevant landowners. I am therefore of the view that the necessary tests have not been met. I am not satisfied that, on the balance of probability, public vehicular rights over the Order Route have been brought into being through user during the relevant period.    
Documentary Evidence
Inclosure records 1852
The Brough and Shatton Enclosure Map records the section of the Order Route from point A southwards to the parish boundary. The Route is depicted by solid parallel lines and is shaded sienna. 
The accompanying Award has not been submitted as evidence. Quoting from it in their representations, the OMA highlight the following passage:
One other Public Carriage Road or Highway numbered 211 on the said map of the width of thirty feet from the point G on the map hereunto annexed about one hundred and three yards on the west of a place called Wolfs Pit through the points H and K to I at Shatton Gate, being the Carriage Road or Highway from Tideswell and Great Hucklow to Hathersage, Offerton, and Shatton.
	The OMA argue that this “Carriage Road or Highway” is highly likely to be the Order Route, as it is “the only plausible highway connection of the same status between the awarded route at Shatton Gate and thence to Offerton and Hathersage”.  
While the Brough and Shatton Enclosure Act and Award does not appear to have formally set out the Order Route, the Map offers strong evidence that the Route existed on the ground in 1852, and that the relevant Commissioners believed it to be a public vehicular carriageway.
Tithe records 1848-1849
Tithe maps officially recorded the boundaries of all tithe areas on which tithe rent-charges were apportioned. Their purpose was not to identify highways.     
The 1848 Offerton Tithe Map depicts the majority of the Order Route between parallel solid lines and shaded sienna. A section east of A2 is omitted as it runs over the untithed Offerton Common. The south-eastern edge of the Map coincides roughly with point B, where the Route crosses into Highlow Parish. The north-western and south-eastern extremities of the sections of the Order Route depicted include the directional annotations “From Shatton” and “To Highlow” respectively. 
The 1849 Highlow Tithe Map depicts part of the Order Route (between points B and C) and the Spur (points C and E) with parallel pecked lines. The south-western section of the Order Route (between points C and D) is not recorded.
The Tithe maps offer evidence that the majority of the Order Route and the Spur existed on the ground in the 1840s.  
Ordnance Survey (OS) maps 
The full length of the Order Route and the Spur are shown on the 1863 David and Charles reprint of the 1838-1839 First Series One Inch Map. They are depicted by a combination of parallel solid lines, parallel pecked lines, and sections of one solid line and one pecked line. Pecked lines were usually used by OS to represent features which were not obstructions to pedestrians. The 1887 One Inch Map depicts the Order Route and the Spur in a manner broadly consistent with the First Series Map.
The 1883 Six Inch Map shows the southern section of the Order Route and the Spur between parallel pecked lines. North of Offerton (point A2) the Order Route is recorded between parallel solid lines, before changing to one solid and one pecked line as it passes Kentney Wood (north of point A1). The First and Second Edition 25 Inch County Series maps (1880 and 1898) depict the Order Route and the Spur in a similar manner to the Six Inch Map. 
While OS maps often provide useful evidence as to the physical characteristics of a route, they tend not to provide direct evidence of status. In this instance, the OS maps suggest that the full extent of the Order Route and the Spur existed on the ground between 1838 and 1898. The maps also suggest that the Order Route had a varied physical character, including sections open to adjacent fields on one or both sides, and sections of enclosed lane. 
Finance Act 1910 records  
The records before me relate to numerous hereditaments in the vicinity of the Order Route, including 2185, 2187, and 2194. The 1910 Act required all land to be valued, but routes that corresponded with known public carriageways were usually excluded from hereditaments. In this instance, no part of the Order Route or Spur has been excluded from the surrounding hereditaments.  
The accompanying Field Book lists various deductions for public rights of way. However, the extent of the tracks and ways within the area is such that it is difficult to assign these deductions to specific routes. Hereditament 2185, for example, includes a £40 deduction for “Public Rights of Way or User”. This hereditament includes the section of the Order Route between points A and A1. The OS sheet on which the Field Plan is drawn shows several routes marked “F.P.” (footpath), including a parallel route that joins the Order Route north of point A2. 
The Field Book entry for hereditament 2187 includes a sketched map of the area around point A2, identifying various buildings including barns and stables. The map also includes a short section of the Order Route annotated “Lane to Shatton”. This description is suggestive of public rights existing over the Order Route, as it seems unlikely that the relevant landowner would add this directional description to a private access route. 
Highway Authority records
Responsibility for maintaining many classifications of highway was transferred from rural district councils to county councils by the Local Government Act 1929. The Bakewell Rural District Council Handover Map (1929) has shaded the full extent of the Order Route blue. The scale and resolution of the submitted copy makes it difficult to be certain whether the Spur is shaded blue or not. The accompanying legend explains that the blue colouring identifies “Other” roads. 
The Handover Schedule numbers the Order Route 30, and describes it as follows:
Offerton Road. Commences in No.29 at Highlow Hall, thence northwestwards through fields, passing Offerton Hall and terminating at Chapel R.D.C. boundary north of Garner House.  
	The “Length in Miles” is listed as “1.00”, and under remarks the Surveyor adds “Semi-green limestone road”. 
The Handover records offer strong evidence that the relevant highway authority accepted responsibility for the full extent of the Order Route as a public vehicular carriageway in 1929. 
Definitive Map and Statement Preparation Records
The Order Route is shaded green on the Highlow Parish Claim Map, from point D northwards to point B. The Offerton Parish Claim Map similarly shades the Order Route in green between points B and A. The green shading was used to indicate County Highways, that is, vehicular routes that formed part of the road network. 
The OMA assert that the Parish Claim maps and accompanying Schedule documents suggest “that the Order route was believed to be a County Highway at this time and as such would have been of a higher status that could not be recorded on the definitive map and statement.”   
Conclusions on Documentary Evidence
From the evidence presented in this case it is clear that a route following the full length of the Order Route has existed on the ground since at least 1838. Although it is not recorded on the DMS as a public right of way, the Route is administered by the OMA as a non-classified highway.
There are several pieces of evidence including the Inclosure records, the Finance Act 1910 records, and the DMS preparation records that are suggestive of public vehicular rights existing over the Order Route. The Handover Map and Schedule, furthermore, indicate that the relevant highway authority accepted responsibility for the full extent of the Order Route as a public vehicular carriageway.    
I am therefore of the view that, on the balance of probability, public vehicular rights subsist over the full length of the Order Route. 
The Spur, like the Order Route, has existed on the ground since at least 1838. The OMA contend that the documentary evidence points to public rights existing over the Spur, adding that “two spurs leading from one highway to another highway is not unusual in situations where the routes concerned are very narrow and where a single junction would not be adequate to deal with the kinds of traffic and traffic movements it might be expected to cater for.”
Given the clear equivalence between the southern extremity of the Order Route (points C to D) and the Spur (points C to E), it seems plausible that the Spur shares the same highway status as the Order Route. However, I am not convinced that the documents before me offer enough evidential weight to meet the necessary statutory tests. I am therefore not satisfied, on the balance of probability, that public rights exist over the Spur.   
Impact of the Natural Environment and Rural Communities Act 2006 
Section 67(1) of the above Act (hereafter the 2006 Act) had the effect of extinguishing all unrecorded public rights of way with mechanically propelled vehicles (MPVs). However, section 67(2) set out five exceptions, identifying circumstances in which public MPV rights were not extinguished by this statutory provision. Having established that public vehicular rights exist over the full length of the Order Route, it is now necessary to consider the implications of the 2006 Act in this case.  
Section 67(2)(b) provides an exception for situation where “immediately before commencement it [the relevant route] was not shown in a definitive map and statement but was shown in a list required to be kept under section 36(6) of the Highways Act 1980”. Although I have not been supplied with a formal list of streets, the OMA state in their representations that the Order Route is “currently recorded on the County Council’s highway maintenance records (the ‘list of streets’) as a non-classified highway”. I am therefore satisfied that public rights to drive MPVs on the Order Route were not extinguished by the 2006 Act.  
Whether the Order Route is correctly classified as a byway open to all traffic
The Order proposes to modify the DMS to record the full length of the Order Route as a BOAT. This is defined in section 66 of the 1981 Act as “a highway over which the public have a right of way for vehicular and all other kinds of traffic, but which is used by the public mainly for the purpose for which footpaths and bridleways are so used”. 
The test for confirming a BOAT involves establishing the main type of public use at the relevant date stated in the Order, which in this instance is 15 January 2025.
The UEFs analysed above, which date from 2012, suggest the Order Route was predominantly used by members of the public in cars and on motorcycles. The Objector’s representations, which date from April 2025, offer a more mixed picture. They state that the Order Route is “used by farm vehicles, residents, walkers, horses, bikes, cyclists and rubbish recycling vehicles (small vehicles only) and delivery drivers”. They add that there has been an increase in the use of 4x4 vehicles since 2020, and that in the summer of 2024 “my husband had to tow 7 vehicles out that had tried and failed to navigate the lane, only to end up stuck in the field.”
Regarding this classification test, the OMA argue that the “surface and nature of the route indicated a well-used historic route, used by vehicular traffic, but one that is probably used more by walkers and horse riders”. However, the evidence before me suggests a roughly equal balance of vehicular traffic and use on foot, by bicycle, and on horseback. It is also not clear whether the various landowners utilising the Order Route are doing so by virtue of private or public rights. I am therefore not satisfied that the Order Route is used by the public primarily as a footpath or bridleway, and as such, I do not believe it can be correctly classified as a BOAT. 
Overall Conclusion
Based on all of the evidence before me I am not satisfied, on the balance of probability, that a byway open to all traffic subsists between points A and D. I am also not satisfied, on the balance of probability, that a restricted byway exists along the Spur between points C and E. 
Other Matters 
The Objector has raised several arguments in their representations that I have not considered above, including fears over the risks of vehicular traffic sharing the Order Route with horse riders, the fact that passing places are often blocked by parked cars, and hazardous driving conditions during heavy rain or snow. While these concerns are entirely understandable, they cannot influence my decision. My task is to establish whether public rights exist over the Order Route and the Spur, and questions concerning the desirability or wider impact of such rights can have no bearing on this process.
Formal Decision
I do not confirm the Order. 
Harry Wood
INSPECTOR
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