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	Site visit made on 13 June 2026

	by Laura Renaudon LLM LARTPI Solicitor

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 18 August 2026



	Order Ref: ROW/3372925

	

		This Order is made under section 257 of the Town and Country Planning Act 1990 (‘the 1990 Act’) and is known as the Cheshire East Borough Council (Public Footpath no. 22 (Part) Parish of Buerton) Public Path Diversion Order 2024. 

	The Order is dated 19 December 2024 and proposes to divert a public footpath at Lower College Fields Farm, Woore.

	There was one objection outstanding when Cheshire East Borough Council (‘the Council’) submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

	Summary of Decision: The Order is not confirmed.
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Preliminary Matters

1. I have been appointed by the Secretary of State for Environment, Food and Rural Affairs to determine whether to confirm this Order. I conducted a site visit unaccompanied by the parties on 13 June 2026. The Order has been made in connection with a planning permission to convert agricultural buildings to housing (‘the permission’). At the time of my visit there had been some clearance of buildings to the west of the site but no obvious signs of redevelopment. The adjacent farmhouse was being marketed for sale. 

Whether permission extant

2. An Order such as this may only be confirmed (as relevant) where it is necessary to enable development for which permission has been granted under Part III of the 1990 Act to proceed. The relevant permission must therefore be extant at the date of any confirmation. A copy of the Order plan is appended to this decision, and I make reference to some of the points marked on that plan in this decision.

Effect of development on the footpath

3. The effect of the permission is to allow the conversion of buildings to houses and the application documents also envisage some associated development to be built that affects the existing footpath. In particular, the rear wall of a proposed car port building would appear to coincide with the existing footpath, although the objector in the case raises a question about the accuracy of the alignment of the path. It is proposed to re-route a length of the path to the south, slightly away from the development site into the adjoining field, to connect with the existing network at each end. 
The Main Issues

4. Section 257(1) of the 1990 Act provides for an Order to be made authorising the stopping up or diversion of a footpath if it is necessary to do so in order to enable development to be carried out in accordance with planning permission already granted under Part III of the same Act. In this case the Order seeks to divert a path in order to accommodate a residential planning permission. 

5. In considering whether or not to confirm an Order, the disadvantages or loss likely to arise as a result of the diversion of the way to members of the public generally or to persons whose properties adjoin or are near the existing highway should be weighed against the advantages of the proposed order. 

6. There are thus two issues that must be considered here. These legal tests, as outlined above, have been described by the Courts as “the necessity test” and “the merits test”. Confirmation of an Order requires that both are satisfied. In reaching my conclusions, I have considered the provisions of the Equality Act 2010 and the Human Rights Act 1998 where appropriate.

Reasons

The necessity test: whether the diversion of the path is necessary to allow development to be carried out in accordance with planning permission

7. I am satisfied that the planning permission to which the Order relates is extant and directly relates to the land crossed by the existing footpath. The permission, although described as ‘conversion of barns to three dwellings’, implying a permission for a change of use, appears by its application documents and conditions to incorporate elements of built development beyond the existing footprint. The additional built development, in the form of car ports including one possibly on the line of the existing footpath, is not expressly described in the grant of permission, but it does fall within the application site and is referenced in the application drawings. 

8. The reasonable reader of the permission (or application description) would expect some ancillary development to arise from the barn conversions and therefore that the car ports are encompassed by the permission. I am therefore satisfied that the permission for the conversion of the barns includes a permission to construct the car ports as depicted on the plan with which I have been supplied. 

9. There is (in the absence of a completion notice) no requirement to complete any development for which planning permission is granted, and I saw that a considerable amount of development would still be required in order to complete the permission. Nonetheless, I have no information before me to suggest that the development will not be completed at some point. Although the objector makes the point that there has been no discharge of any planning conditions yet, I do not consider that section 257 necessarily requires those conditions to be discharged before an Order such as the present one can be entertained. I therefore accept that some diversion of the path might be necessary to enable the completion of the development, and the Council has evidently granted the permission on the understanding that a diversion would be required. 

10. Therefore some diversion of the path may be necessary, but the question then arises whether this particular diversion is necessary. The objector, the Green Lane Association, contends that the proposed diversion goes beyond what could be considered ‘necessary’ for the purpose of section 257 of the 1990 Act. 

11. The ‘overlay’ plan supplied to me by the objector (appendix 5) depicts the existing route as bypassing the proposed car port altogether. That plan shows the existing section to run between points A and B in an arc, unlike the (kinked) straight line that is shown on the Order plan. The reproduction of the Definitive Map is insufficiently detailed to say which, if either, is correct. The site plan supplied to me by the objector similarly depicts the proposed footpath diversion route to take the form of an arc to the south of the field hedgerow, rather than the straighter line between points C and D depicted by the Order. I have not been supplied with a copy of the ‘red line’ planning application site plan, but the annotations of the site plan supplied by the objector suggest that the development site forms a larger land take to the south than is depicted by the ‘footpath amends’ block plan supplied to me by the Council, and the diverted footpath is depicted differently on those plans. When scaling the ‘footpath amends’ block plan against the approved site plan supplied by the objector, the distance of the proposed diverted footpath on the ‘footpath amends’ plan measures to a point running north of the hedgerow on the site plan. That same site plan depicts the ‘line of public footpath amended’ as forming an arc to the south of the hedgerow, rather than in a way corresponding to the ‘footpath amends’ plan (or the Order plan).

12. The site plan appears to show a continuing track from east to west to the south of the car port and north of the hedgerow that the objector shows as aligned with the existing footpath. I am unclear whether this is depicting an existing feature to be removed, or a feature to be provided or retained. The objector’s contention that it shows a track to be provided has not been rebutted. It is largely depicted in the same manner as the proposed diverted footpath, namely by dashed lines. If it is not to be retained, then how access would be taken to the remainder of the farmland is not explained. The track is shown to be interrupted by a small section of north-south hedgerow, but I am mindful that the landscaping of the site is a matter for which approval has yet to be given. Either way, the planting of a hedgerow is not ‘development’ (as opposed to a potential requirement of development being permitted) and so it would not justify the need for an Order under section 257 of the 1990 Act. There appears to be ample space between the car port and the field hedgerow for a footpath approximately coinciding with the existing track. 

13. Hence, it is not obvious that it is necessary to divert the path around the car port, or that the diversion depicted on the Order plan is sufficient to take the path to the south of the hedgerow, which is evidently the intention. If a diversion to avoid the car port is necessary, it is not clear why a diversion of 111 metres is required rather than a more minor deviation around the car port, given the apparent depiction of a continuing track to the south of it (but north of the hedgerow). 

14. The Council makes the point that the necessity of diverting the path arises not only from the physical construction of the development, but as a result of the changed land use. It is unclear to me exactly where the gardens or curtilages of each of the three proposed dwelling houses will lie, but I accept that the effect of the permission is, at least in part, to change the use of the land forming the application site from an agricultural use to a residential one. It is unclear whether some agricultural use will be retained, given the apparent depiction of the crossing track. The Council refers me to paragraph 23.3.3 of the Inspectorate’s ‘Guidance on Procedures for Considering Objections to Definitive Map and Public Path Orders’, found in Annex K, (the ‘Procedures Guidance’) and points out that a change of use may suffice to justify an Order such as this one. That is not, however, to say that a change of use will necessarily suffice. It would depend on the particular incompatibility arising from the facts of the case.

15. Government guidance on diversion or extinguishment of public rights of way that pass through private dwellings, their curtilages and gardens, farmyards and industrial or commercial premises (the ‘Presumptions Guidance’) was published by Defra in August 2023. It specifically relates to diversions etc. under the Highways Act 1980 and other powers, and does not expressly relate to cases under the 1990 Planning Act. It points out that, for those types of Order, the impact of the right of way on the owner or occupier in terms of privacy, safety and security are important considerations.

16. A more minor deviation of the footpath around the car port (if that is necessary, which is far from clear given my misgivings about the accuracy of the plans) but to remain to the north of the general line of the boundary hedge would appear to result in it directly crossing the garden of a residential property at reasonably close quarters to the house. This would potentially deter users of the path as well as give rise to legitimate privacy and security concerns of the occupier of that property. However, the Order is made under planning rather than highway powers, and the Presumptions Guidance does not expressly apply to it. The relevant test under section 257 of the 1990 Act is one of necessity, rather than of convenience. 

17. Here, I am not specifically told why the continued existence of the footpath north of the hedgerow would be incompatible with the permitted land use, and in the absence of this information I could not be satisfied that the diversion as proposed is necessary for this reason. However, this aspect aside, without reconciliation of the apparently inconsistent plans relating to the proposed diversion, I am unable to find that it is necessary to divert the footpath in the way proposed in order to accommodate the development.

The merits test

18. The objector raises a number of additional issues, including presenting a credible case that higher rights than a footpath may exist over the route. Having found that it has not been shown to be necessary to divert the footpath as the Order proposes, I do not intend to address these matters. Irrespective of the merits, the Order cannot be confirmed if I find that it has not been demonstrated to be necessary to allow the development to be carried out, which I do.

Conclusion

19. For the above reasons, I do not confirm the Order.
Laura Renaudon
INSPECTOR

THE ORDER PLAN
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