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	This Order is made under Sections 119 of the Highways Act 1980 and 53A(2) of the Wildlife and Countryside Act 1981 and is known as The Kent County (Public Footpath MR614 (Part) Ightham) Public Path Diversion and Definitive Map and Statement Modification Order 2024.

	The Order is dated 21 August 2024 and proposes to divert part of footpath MR614 in Ightham as shown on the Order Plan and described in the Order Schedule.

	There were several objections outstanding when Kent County Council submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

	Summary of Decision: The Order is confirmed.

	


Preliminary Matters
The Order concerns the diversion of a footpath in Ightham, which runs through land and woodland to the rear of houses along Oldbury Lane. The existing alignment of the footpath is shown between points A-B-C-D-E on the Order plan, and the proposed diversion is shown between points A-F-G-E. 
The footpath currently passes the boundary of a local Forest School, near to point D. The footpath then continues on to point E, where it joins footpath MR230 (FP MR230). There is a triangular field to the south of this point, which is routinely used by the local Scout group. The proposed diversion would run closer to the western side of this field. 
The application originally sought a slightly different route, directly alongside the boundary to the Scout field. Following engagement with a number of stakeholders, the proposed diversion was altered to run further from this boundary, which is the route now reflected in the made Order.
It is suggested the existing footpath shown on the Order plan does not accurately reflect the actual alignment of the path on the ground. However, the Order plan reflects the recorded route shown on the Council’s Definitive Map and Statement, which is the official legal alignment of the footpath. 
Main Issues
Section 119 of the HA 1980 involves three separate tests for an Order to be confirmed. These are: 
· Test 1: whether it is expedient in the interests of the landowner, occupier or the public for the path to be diverted. This is subject to any altered point of termination of the path being substantially as convenient to the public; 
· Test 2: whether the proposed diversion is substantially less convenient to the public; and 
· Test 3: whether it is expedient to confirm the Order having regard to the effect which: (a) the diversion would have on public enjoyment of the path as a whole; (b) the coming into operation of the Order would have as respects other land served by the existing public right of way; and (c) any new public right of way created by the Order would have as respects the land over which the right is so created and any land held with it. 
In determining whether to confirm the Order at Test 3 stage, (a) – (c) are mandatory factors. With regard to (b) – (c) of Test 3, the statutory provisions for compensation for diminution in value or disturbance to enjoyment of the land affected by the new paths must be taken into account where applicable. Regard must also be had to any material provision contained in the Council’s Rights of Way Improvement Plan for the area under Section 119(6A). Other relevant factors are not excluded from consideration and could, for instance, include those pointing in favour of confirmation. 
Reasons
Whether it is expedient in the interests of the owner, lessees or occupiers of the land and/or the public that the path should be diverted
The landowner has sought the diversion to help with the efficacy of managing their land, as the route’s existing alignment cuts through its middle. The diversion has also been sought to benefit the Forest School, as the diversion would run further away from its boundary. 
Access is gained to the footpath between two houses along Oldbury Lane. After approximately 75 metres, the existing footpath turns to the west, before meandering in a broadly northerly direction through the woodland to the rear of these houses. Around point D, the path runs alongside the boundary of the Forest School, and then continues through a copse of land beyond the woodland. Further on, the path then meets the northernmost point of the Scouts field, around point E.  
The proposed diversion would remain accessible from Oldbury Lane, but would run alongside a greater stretch of the eastern boundary to the property until it meets point F. The footpath would then turn slightly to the west, before continuing in a north-easterly direction through the copse of land to the rear of the woodland (roughly parallel to the existing path). 
The diverted route would no longer cut through the middle of the landowners’ property, and instead would coincide more closely with the property’s eastern boundaries. Noting parts of the footpath are fenced on either side, this revised position would allow the landowners to more readily access their land, and to manage and maintain it more effectively. This includes the maintenance of trees and woodland which are said to be subject to a woodland management plan. The proposed diversion would therefore be in the interests of the owners. 
The Forest School has also cited a number of issues arising from the existing path’s proximity to its boundary. These include trespass, vandalism, and dog faeces within the Forest School. The close proximity of dogs is also said to cause anxiety in some of the young forest school users. The diverted route would circumvent the Forest School’s boundary, which would help mitigate against these issues. In turn, the diversion would also be in the interests of the Forest School and its users. 
Whether any new termination point is substantially as convenient to the public 
The termination points would remain unchanged at both ends of the proposed diversion, and would therefore be substantially as convenient to the public. 
Whether the new path will not be substantially less convenient to the public
In terms of distance, the diverted route would be slightly shorter than the current footpath, and would not be substantially less convenient in this regard. The footpath would maintain a width of at least 2 metres, and would be laid out to ensure its suitability as a footpath. In terms of routing, the OMA has confirmed there would be clear way-markers to ensure users could follow the route easily. These factors would ensure the new path would not be substantially less convenient to the public. 
The effect of the diversion on public enjoyment of the path as a whole 
The footpath provides a pleasant and attractive route through a section of woodland to the rear of houses along Oldbury Lane. The woodland contributes a sense of verdancy and tranquillity to the footpath, which invariably contributes to user enjoyment. The section of footpath between points D and E is more open in character, but still provides a peaceful and secluded route through a copse of land nestled among the woodland, which is largely surrounded by nature. 
At present, the route cuts through the middle of the woodland, which allows the woodland to be appreciated on either side of the path. Whilst the diverted route would still pass through the same woodland, more of the path would run alongside the eastern boundary to the landowners’ property, which is bounded on one side by a close-boarded fence. This part of the diverted route therefore feels less open, which would potentially detract from some users’ enjoyment of the path.
Nonetheless, I consider any loss of enjoyment in this regard would be relatively minor, as this part of the diverted route is not overly long, and would still be bounded by woodland along its western side. This would ensure the verdancy and tranquillity which is attributed to the woodland setting can still be appreciated along this section of the route. 
In terms of the more northerly section of footpath, the diverted route would continue to run through the copse to the rear of the woods, and would therefore offer a broadly similar user experience.  
The effect of the diversion on other land served by the existing paths and the land over which the new paths would be created
The landowners and the Forest School all support the proposed diversion, and there is nothing before me to suggest it would have an adverse impact on the land served by the existing path, nor the land over which the new path would be created. 
Nonetheless, the diverted route would run closer to the western boundary of the Scout field, which some objectors say would pose safeguarding and privacy risks to the children using this field. The Scout group also suggests the diverted route would pose security risks to equipment kept in the field. 
Whilst these concerns are acknowledged, the field is already openly accessible around point E, at the northern termination point of the existing route. FP MR230 also runs alongside the eastern boundary of the Scout field, and although this side of the field is bounded by trees, there is otherwise little separation between the field and the path. The field is therefore easily accessible from this path as well. This means the Scout field is already open to the local footpath network, irrespective of the diversion proposed. If there were safeguarding, security or privacy risks attributed to the proximity of public footpaths, then these would likely already exist. Yet, no evidence has been presented to suggest any such problems have been experienced to date. 
In terms of the proposed diversion, there would be greater separation between the path and the field than there is between FP MR230 and the field. Moreover, the landowners confirm the footpath would be bordered on either side by a post and wire stock fence, to prevent users from straying into the field from this direction. The landowners also say hedgerow would be planted between the footpath and the boundary of the Scout field, to allay any privacy concerns in this regard. Whilst any hedgerow may take time to mature, in time, these measures would help ensure the diverted route would not materially impact on the Scout field, nor the activities taking place therein. Overall, I am therefore satisfied the diversion would not unduly affect the Scout field, nor its users.  
The diverted route would result in a greater stretch of the footpath running alongside the residential properties to the east. However, there is a tall close boarded fence which separates these properties from the path, which means the diversion should not introduce any particular privacy concerns to their occupiers. 
Rights of Way Improvement Plan (ROWIP)
The Kent County Council Rights of Way Improvement Plan (2018 – 2028) (ROWIP) sets out the Council’s approach to managing and maintaining its public rights of way network. Whilst the Council does not rely on the ROWIP to support its case, the diversion would align with certain objectives set out in the ROWIP’s Delivery Plan. In particular, the diversion would be consistent with the stated action “to advise on, and where appropriate, progress orders to amend the PROW network in the interest of the public and or the landowner”.  
Conclusion on whether it is expedient to confirm the Order 
The Order would be in the interests of the landowner, the Forest School, and the users of the Forest School. The diversion would be substantially as convenient to the public, and would not unduly diminish user enjoyment. There is nothing to suggest the diversion would result in meaningful adverse impacts on land served by the existing path, nor on land over which the new path would be created. The diversion would also be consistent with objectives set out in the Council’s ROWIP. Overall, it is therefore expedient to confirm the Order. 
Other Matters
The diverted route would necessitate some degree of ground clearance, particularly between points G and E. In the interim, this would result in some minor ground disturbance and potential loss of fauna and habitat. However, given the path is already laid out between points A and F, the level of clearance would not be extensive. The landowners have also confirmed the new path would not interfere with wild orchids or bluebells. In time, any biodiversity and/or habitat impacts would also be balanced by the removal of the existing stretch of footpath from the rights of way network, which should have corresponding benefits. 
Several objectors raise concerns with the impact of the diversion on trees and woodland, noting that many of the trees within the woodland are protected by Tree Preservation Orders (TPOs). Whilst there are a number of mature trees on the eastern boundary of the diverted route between points A and F, these do not impede use of the path. Further along, the proposed diversion is now cited further away from the pine trees along the boundary to the Scout field, thereby minimising any impacts on these trees as well. Indeed, the landowners have confirmed no trees would need to be felled to accommodate the diverted route.  
In terms of tree roots, it is not uncommon for root protection areas to impinge upon public footpaths, and the proposed diversion is unlikely to be materially different to the existing path in this regard. It is also worth highlighting that confirmation of the Order would not affect the statutory tree protections afforded by the TPOs, and the landowners’ responsibilities in this regard would not be affected.  
Objectors highlight that the affected land is within green belt, ancient woodland and an Area of Outstanding Natural Beauty. Whilst mindful of the associated statutory protections, I am satisfied the diversion would not diminish the land’s special landscape character in respect of these designations. 
Whilst the diverted route would be marginally closer to the A25 than the existing footpath, during my site visit, I did not notice any particular difference in terms of noise between the two. Indeed, both provided a peaceful and tranquil route through the woodland and copse to the rear. 
It is suggested the diversion would adversely impact on user enjoyment of palaeolithic hand axes, which are understood to exist in the local area. However, the Council has confirmed these historic artefacts are sited in an area unaffected by the diversion. 
Several objectors are concerned the diversion has been sought to facilitate future development of the land. However, this is largely conjecture and the landowners say they have no intention to develop the land. Even so, I must assess the Order with regard to the strict statutory tests set out in the HA 1980, which are based on the factual circumstances as they exist at the time of determination. 
Whilst the Parish Council says they object to rights of way being moved for the convenience of landowners, I am satisfied the proposed diversion meets the statutory tests for confirmation in this instance. 
Overall Conclusion
Having regard to the above and all other matters raised in the written representations, I conclude that the Order should be confirmed. Given this conclusion, corresponding amendments to the Council’s Definitive Map and Statement should also be made pursuant to Section 53A(2) of the WCA 1981. 



Formal Decision
 I confirm the Order.
James Blackwell
Inspector	
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