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	Order Decision
Inquiry held on 15 July 2025, 17 February 2026 and 4-5 August 2026.
Site visit made on 3 August 2026

	by D M Young JP BSc (Hons) MPlan MRTPI MIHE

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 19 August 2026



	Order Ref: ROW/3321757

	· This Order is made under Section 53 (2) of the Wildlife and Countryside Act 1981 (the 1981 Act) and is known as the Kirklees Metropolitan Council (Holmfirth 60 – Wolfstones Road to Brown Hill, Netherthong) Definitive Map Modification Order 2021.

	· The Order is dated 8 July 2021 and proposes to modify the Definitive Map and Statement for the area by modifying the width of the Order route as shown in the Order plan and described in the Order Schedule.

	· There were eight objections outstanding when the Order was submitted to the Secretary of State. One of these has since been withdrawn.

	Summary of Decision: The Order is Confirmed.
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Preliminary Matters
An application was made by Peak & Northern Footpaths Society (PNFS) in September 2020 to amend the Definitive Map and Statement (DMS) by varying the width of part of public footpath Holmfirth 60 (Path 60). 
The application was made in response to the erection of fencing along the former driveway to Wolfstones Heights Farm in September 2020. The application was initially based on evidence from 14 individuals who completed User Evidence Forms (UEFs) and a small quantity of documentary evidence. 
Following investigation by Kirklees Council (the Order Making Authority (OMA)), a report was considered by the Planning Sub-Committee (Huddersfield Area) on 17 June 2021 (CD4.2 to the OMA’s evidence bundle). Upon consideration of the report, the Committee accepted that it was likely the width of the Order route between points A-E (see Appendix 1) was under recorded in the first DMS in the early 1950s. It was further accepted that the full available width of 3-4m had been available and used by the public over the full 20-year period 2000-2020. The Order was subsequently made on 8 July 2021.
In addition to increasing the width between points A-E, the Order also removes from the DMS the symbol ‘S’ (indicating a stile) at point B and references to limitations of two stiles (previously at B and C) and a wicket gate (at point D). The Order also adds the limitations of a 1.2m wide gap and adjoining gate at point B.
The Inquiry sat for two days on 4 and 5 August 2026. A previous Inquiry was held by a different Inspector in November 2024. This was subsequently re-opened for a single day in February 2026 to consider additional evidence submitted by the landowner-objectors (LO). Following the closure of that Inquiry, the case could not be completed by the original Inspector, and a new Inquiry was arranged. I have not had access to the discussions or evidence presented at the original Inquiry and have instead considered the matter afresh, taking into account all of the written evidence on file as well as the oral evidence presented at the new Inquiry. 
The Order Route and Background 
The Order route concerns public Path 60, running in an easterly direction from Wolfstones Road to Brown Hill in Netherthong. Section A-B runs along the asphalt driveway to Wolfstones Heights Farm, thereafter, continuing along a grass surfaced track to a stile at Point E. The route is depicted on the Order Map with key points labelled A, B, C, D, and E (see Order Plan at Appendix A).
Historically, the footpath was recorded as approximately 4 feet (1.2 metres) wide in both the 1952 and 1985 DMS. The section between points B and E was originally an unenclosed field edge path but became enclosed by fencing to the south by the early 1950s (to point D) and fully enclosed to point E by 2000.
The original maps indicated stiles at points B and C, and a wicket gate at point D. However, these have not been present for over 20 years, and the route has been used without these limitations. A pair of gates currently exists at point B, replacing the former stile, with a gap alongside for pedestrian access.
Main Issues
The Order has been made under section 53(2)(b) of the 1981 Act in consequence of an event specified in section 53(3)(c)(i). This requires me to consider if, on the balance of probabilities, the evidence shows a public footpath subsists along a wider section of Path 60 than that recorded in the DMS. This is a higher standard of proof than the reasonably alleged to subsist test to determine if an Order should be made. The burden of proof lies with the claimant.
In making the Order, the OMA relies on both documentary and user evidence. With regard to the latter, statutory dedication of the way under section 31 of the Highways Act 1980 (the 1980 Act) which provides that where a way, other than a way of such a character that use of it could not give rise at common law to any presumption of dedication, has been actually enjoyed by the public, ‘as of right’ and without interruption, for a period of twenty years, the way is deemed to have been dedicated as a highway unless there is sufficient evidence that the landowner demonstrated a lack of intention during this period to dedicate the route. ‘As of right’ means without force, secrecy and permission. The 20-year period applies retrospectively from the date on which the right of the route was brought into question. 
In relation to documentary evidence, section 32 of the 1980 Act requires a court or tribunal to take into consideration any map, plan or history of the locality, or other relevant document, which is tendered in evidence, giving it such weight as appropriate, before determining whether a way has been dedicated as a highway. 
In addition to considering the user evidence with regard to the provisions of section 31 of the 1980 Act, I am also required to consider whether dedication of the claimed routes has taken place at common law. The evidential test to be applied, at common law or under the statutory provisions, is the civil standard of proof; that is, the balance of probabilities. 
The dispute in this case is not primarily about the physical existence of the route on the ground, but about whether the historical documentary and user evidence is sufficient to justify its recording on the DMS at a greater width than is currently recorded. 
Reasons
Documentary Evidence
The OMA sets out the relevant documentary evidence at Appendix A of its Committee Report (pages 5-16). The salient evidence is set out below. 
Historical mapping 
The earliest documentary evidence comprises the Netherthong Inclosure Map (1829), Township Map (1831) and Tithe Map (1850). These depict a "foot road" connecting with an enclosed access route leading towards Wolfstones, suggesting a long-established route on substantially the same alignment as Path 60. Importantly, the enclosed route between Wolfstones Road and the farm appears significantly wider than the currently recorded 1.2m footpath.
Successive Ordnance Survey (OS) maps (1854, 1893, 1906, 1931 and 1964) show the route consistently. The 1964 map in particular depicts an enclosed track approximately 3.6-4.6 metres wide between physical boundaries, corresponding closely with the width claimed by the Order. None of the maps indicate that public use was confined to a narrow strip on one side of the track.
A 1972 publication, ‘Circular Walks in and Around the Holme Valley’, includes the Order route. The guidebook describes the route as proceeding “along a track” past Wolfstones Heights Farm, and the accompanying sketch map depicts the route as a broad track. 
Photographic evidence 
The photographic evidence is contained in Appendix B to the Council’s Committee Report. Photographs dating from 2000 to 2020 consistently show Path 60 available over the full width between points A and E. Whilst the photographs record occasional building activity and other temporary features, they do not provide support for assertions that the southern side of the route was habitually obstructed or unavailable for public use. Rather, the photographs broadly corroborate the user evidence relied upon by the Council.
Aerial photographs from 2000–2018 and ground photographs from 2007 onwards generally show the route clear and available across its full width. Although vegetation obscures parts of the driveway section between A and B in some aerial photographs, where visible, there is no evidence of features that would have restricted public use to a particular line or width. This accords with later ground-level photographs.
The section between B and E is clearly visible in all aerial photographs. Throughout the period, it appears as an enclosed corridor bounded by fencing to the south and a wall to the north. The route has a predominantly grass surface, with worn tracks of varying width and position within the corridor. These worn lines are not confined to a narrow strip along the northern edge, contrary to the objectors' contention that pedestrian use was restricted to that area. Nor do the photographs reveal any persistent or longstanding obstructions occupying the southern part of the corridor. Small areas of bare earth or stone are evident near points B and C in 2000 and 2002. There is no indication that these would have prevented use. While occasional items associated with agricultural or domestic activity may have been present from time to time, the photographic evidence as a whole tends to support the availability of the full width of the route for public use. 
The photographic evidence thus indicates that a route corresponding with the claimed way existed and was physically available throughout the period from 2000 to 2020. There is little or no support for the objectors' contention that public use was generally confined to a narrow strip on the northern side.
Survey of public rights of way 1949
The width of Path 60 was recorded in the 1952 Statement as “approximately 4ft” along its whole length. However, given the physical characteristics of the path, it seems unlikely that public rights would have been confined to a uniform and strict 4ft width along its whole length. 
A key document in this case is the 1950 Walking Schedule. This was a survey carried out as part of the preparation of the first DMS under the National Parks and Access to the Countryside Act 1949 (the 1949 Act). It recorded details such as; the route followed, its width, surface condition, gates, stiles and other structures and the basis on which it was considered a public right of way. 
In this area the survey was carried out by Holmfirth Urban District Council (Holmfirth UDC) and then submitted to the West Riding of Yorkshire County Council (WRYCC), which was the surveying authority responsible for preparing the DMS. The first DMS for the Holmfirth area was published by WRYCC in 1952. 
The Walking Schedule records "uninterrupted user by public for 50 years" and distinguishes between the two sections of the route. The western section (A–B) is recorded as a “C.R.B” (Carriage Road Bridleway) rather than a footpath. No gate or stile was recorded at the Wolfstones Road entrance at point A. No obstruction to public use was noted between points A-B. Section B-E is noted to be a field edge path passing through a series of field boundaries marked by gates, gaps, stiles and a wicket gate before reaching parcel 1333 at Point B. As a detailed contemporaneous document, I give the Walking Schedule significant weight.
In light of the above, a key issue is why a route that was recorded as a ‘Carriage Road Bridleway’ between points A-B and a field edge path between points B-E was later recorded as only approximately 4 feet (1.2 m) wide in the DMS. There is undoubtedly some tension between the Walking Schedule and the DMS bearing in mind the well-established principle that if a path ran between walls or fences there was a presumption that the whole area between boundaries was presumed to be dedicated to the public, provided those boundaries were laid out with reference to the highway. As that appears to be the case between points A-B, there is a presumption that the whole width of the ‘Carriage Road Bridleway’ was dedicated to the public. 
The 1954 West Riding Memorandum (the WRM) is a document that offers an explanation to the discrepancy between the Walking Schedule and DMS. This was an internal memorandum from WRYCC’s County Engineer and Surveyor to the County Clerk, dated 2 December 1954 and concerned the widths that should be recorded in the Draft DMS. In the memorandum the following blanket reduction of recorded widths were proposed:
· Footpaths recorded at more than 6 feet wide should generally be reduced to 4 feet, described as the "normal width for a footpath".
· Bridleways recorded at more than 10 feet wide should generally be reduced to 8 feet.
The reason for the reductions was "...in order to define the liability of the highway authority within the limits of way which in some cases are 20, 30 ... and sometimes more feet between fences.” While I acknowledge the memorandum is an internal administrative document and does not refer specifically to Path 60, it is nonetheless reasonable to infer that many path widths were standardised down to 4ft for administrative reasons rather than because they reflected the true legal width. 
The WRM was referenced in the 1957 Ripponden Memorandum (the RM). This comprised a letter dated 11 April 1957 from WRYCC to Ripponden Urban District Council, concerning proposed amendments to the DMS. The RM is of evidential interest insofar as it indicates that the WRYCC treated reductions in recorded widths as reflecting its understanding that public rights subsisted only within the narrower width recorded.
The RM was considered as part of a recent Interim Order Decision (PINS Ref: ROW/3354848). In that case the Inspector relied upon the RM together with the WRM, as substantive evidence that the original definitive map widths had been altered through a policy of standardisation rather than by route-specific assessment. She concluded: “I consider it shows that WRCC [WRYCC] were acting ultra vires when they introduced a standard width to reduce maintenance liability in the first DMS”.
While the WRM and RM do not provide direct evidence of the width or status of the Path 60 itself, they support the proposition that widths were reduced by WRYCC through a standardisation exercise rather than because they reflected the true extent of the public right of way. When considered alongside the historical mapping evidence and the Walking Schedule, the memoranda clearly support the OMA’s case that the width of the Order route was not recorded correctly in the DMS and should have been between 3-4m to reflect the true situation on the ground. 
In coming to that view, I have carefully considered Mr Dunlop’s submissions on the WRM. In the main, those submissions were unconvincing and appear at least in part, to be based on a misunderstanding of the relevant administrative geography of the South Crosland case. 
Additional documents August 2025
The objectors submitted a suite of documents in August 2025 which they argue expose wider problems in the way the DMS was compiled and reviewed. I consider these documents below. However, before I do so I set out a chronology of events below. 


	Year
	Event 

	1952
	First DMS for the Holmfirth area prepared and published by WRYCC. 

	1950-1974
	Rights-of-way surveying responsibilities remain separate between:
WRYCC (Holmfirth area); and
Huddersfield County Borough Council (HCBC) for the Huddersfield area

	1974
	Local government reorganisation abolishes HCBC and Holmfirth UDC and transfers rights of way responsibilities to the West Yorkshire Metropolitan County Council (WYMCC).

	1979
	WYMCC Draft Revision Map prepared as part of a county-wide review. The route forming Holmfirth 60 appears within that review material.

	1984
	Secretary of State directs WYMCC to abandon the review process.

	1985
	Publication of the WYMCC Modified Definitive Map and Statement. This was the first definitive map covering both former Huddersfield and Holmfirth areas within a single record. 


The Order route is situated within the area formerly administered by Holmfirth UDC rather than the former HCBC. For purposes of the 1949 Act, the surveying authority was WRYCC. This is because Holmfirth UDC was not a County Borough. As a County Borough, HCBC adopted its own survey provisions under section 35(2) of the 1949 Act and prepared its own draft maps and statements. At no point was Path 60 within HCBC’s administrative area. 
There were thus two separate and distinct rights of way regimes; one covering Path 60 and the wider Holmfirth area by WRYCC and another covering Huddersfield. That distinction is important, as the evidence bundle submitted by the objectors pertains to the Huddersfield definitive map process. 
The South Crosland decision which has been referred to by the objectors (PINS Ref: ROW/3278454) relates to an area that was within the HCBC area. Aware of geographical and administrative context set out above, the Inspector in that case found that while the documents discussed below were relevant, the WRM and RM were not as they related to a different administrative area. 


1965 Huddersfield Memorandum
This was an internal memorandum dated 28 July 1965 from Arthur Leslie Percy, the Borough Engineer and Surveyor of Huddersfield County Borough Council, to the Town Clerk of Huddersfield. It concerned the status of the County Borough's stalled Rights of Way survey and draft map process. 
The memorandum discussed the status of a draft rights-of-way map prepared for Huddersfield and whether a fresh survey should be undertaken following a substantial delay. According to the objectors, the memorandum revealed a disorganised and irregular rights of way process and that later definitive map records may have depended on that later survey rather than earlier West Riding width policies. 
As the Memorandum deals solely with the DMS in the former County Borough of Huddersfield, it has little relevance to Path 60. 
Leeds Report Memorandum
A second document was a memorandum dated 31 July 1965 prepared for the Huddersfield Town Clerk concerning the same subject as the Huddersfield Memorandum. It records that the Ministry advised Huddersfield to continue with the original survey process rather than start again. That advice was disregarded and a fresh survey was instead undertaken by the Huddersfield Civic Society around 1965-66. Again, this document relates exclusively to the Huddersfield area and therefore carries limited weight in this case. 
1974 Eggins Memorandum 
The objector also relies upon a memorandum dated 5 June 1974, likely written by John Eggins, concerning the Huddersfield provisional map. It reveals concerns about the work carried out to date by Huddersfield County Borough Council on its DMS. Those concerns included, amongst other things, uncertainty over recorded widths. 
The OMA argue that the inclusion of the words "...the minimum width of path that should be recorded" supports the earlier WRM by suggesting that WYMCC officers in the 1970s may have had a similar approach to recording widths as WRYCC officers in the 1950s. In other words, it supports the idea that recorded widths were sometimes standardised and may not always reflect true on-the-ground widths.
Aside from that single reference, I do not consider the documents listed above have any relevance to the current case as they concern matters in the former County Borough of Huddersfield and not Holmfirth. Even putting that administrative geography to one side, there is little within those documents that materially assists the objectors' case that proper procedures were followed by WRYCC and that the width of Path 60 was accurately recorded in the first DMS. 
On the contrary, the documents clearly set out that the survey work connected to the preparation of the first DMS in the Huddersfield area was substandard, which supports the case put forward by the OMA in connection with this Inquiry where similar concerns were raised about the way widths were downgraded. 

Conclusions on Documentary Evidence 
Section 53(3)(c)(i) requires that there be some discovered evidence, and the implication is that the new evidence may alter the way in which all the other available evidence is interpreted. 
The historical maps consistently depict a route on the same alignment as Path 60 and, where physical boundaries are shown, indicate a track substantially wider than the recorded width of 1.2 metres. The 1950 Walking Schedule is particularly significant. As a contemporaneous document prepared during the compilation of the first DMS, it records the section between points A and B as a “Carriage Road Bridleway” and between point B-E as a field edge path. There was no indication that the route was partially blocked along any of its length. The photographic evidence shows the Order route existed and was physically available across its full width between 2000 and 2020. The section between points B and E later became enclosed by a fence on its southern side. 
I acknowledge there was no objection or representation in relation to the depiction of Path 60 in the Draft, Provisional or Final DMS. That is a matter which weighs in favour of the objectors. However, the WRM and RM provide a credible explanation as to why a wider route may subsequently have been recorded at a standardised width of four feet for administrative purposes. I consider the WRM provides strong support for the proposition that proper procedures were not followed by WRYCC and the widths in the original DMS cannot be relied upon. In my view, the evidence of procedural irregularity is sufficient to displace the presumption of regularity that would ordinarily apply to the processes that were undertaken to produce the first DMS in the early 1950s.
By contrast, the Huddersfield and Eggins memoranda relied upon by the LO relate to different administrative areas and processes and therefore carry limited weight in relation to Path 60.
Taken as a whole, the documentary evidence strongly supports the view that the recorded width in the DMS understates the historical extent of Path 60 and that a public footpath likely existed over the whole available width of A-E by the early 1950s. 
User Evidence
When the right to use the way was brought into question
Under section 31 of the 1980 Act the 20-year period applies retrospectively from the date on which the right of the route was brought into question. In this case the date of challenge is to be taken from when fencing was first erected between points A-B in September 2020. The 20-year period under consideration is therefore 2000 to 2020. 
Fourteen UEFs were submitted with the application. Following the Council's informal consultation evidence was submitted from a further 11 consultees. Collectively, they describe use of Path 60 over several decades, with some use dating back to the 1960s and most witnesses providing evidence covering all or part of the period 2000-2020. The evidence of those who spoke at the Inquiry is summarised below.

John Ingham
Mr Ingham stated that he had used the route as a resident of Upperthong since 2009 and had led organised walking groups over the route since 2014. He estimated the width between the stile and Wolfstones Road to have been consistently between 3 and 4 metres throughout that period. He described the route as well used by members of the public and walking groups. According to his evidence, no significant obstructions were encountered until shortly before 2020, when a fence was erected restricting the available width to around 1.5 metres. Thereafter, he observed various objects and vehicles placed on the route, which he considered obstructive. 
Malcolm Sizer
Mr Sizer stated that he first used the route in 1985 whilst running with Holmfirth Harriers and continued to do so regularly until around 2010. He estimated the width of the route in question to have been between 3 and 4 metres throughout that period, functioning as an access drive to Wolfstones Heights Farm. He did not recall any significant obstructions apart from occasional farm-related vehicle movements and stated that an unlocked gate was usually present at the Wolfstones Road end. He never saw signs indicating a restricted width. 
Robert Neil Midgley
Mr Midgley gave evidence of regular use of the route from 1975 to the present day, including recreational walking, Duke of Edinburgh activities and running with Holmfirth Harriers. He described the route throughout that period as being of vehicle width, estimating it to be approximately four yards wide, and stated that the whole width was generally available and used by individuals and groups alike. Whilst he recalled occasional temporary encroachments, such as horse boxes or building materials, he regarded these as non-contentious and not deliberately obstructive. More recently, however, he observed the erection of fencing and other obstructions that restricted use to a narrower width.
Marilyn Clee
Mrs Clee stated that she had lived locally since 1978 and had used the area’s footpaths for many years. She recalled no difficulties in using Path 60 prior to 2020. According to her evidence, the first significant restriction occurred in September 2020 when fencing was erected through the centre of the route between the buildings at Wolfstones Heights. She stated that, following this work, access became confined to the northern side of the route and that the traditional pedestrian access arrangement was altered. She also referred to signs directing users towards an alternative route and later to the appearance of pallets, hay bales, bins, skips and other items which she regarded as obstructions. 
Robert Kersey
Mr Kersey stated that he had used the route intermittently since 1985, principally whilst running with Holmfirth Harriers. He recalled that access had always been available across the full width of the path or track, save for a period when fencing was erected which reduced the available width. Whilst he acknowledged that there may have occasionally been temporary encroachments by vehicles or building materials, he could not recall any occasion when use was prevented or when he was directed to keep to a particular side of the route. 
The written and oral user evidence spans the period from 1975 to the present day. The witnesses generally stated that the full width was available and used by pedestrians, including organised walking and running groups, for many years. Most considered that significant restrictions only arose from around 2020 onwards, when fencing and other physical items were introduced which, in their view, reduced the width available for public use.
Landowner evidence
The objectors' case is founded upon the contention that the legal route of Path 60 has always been confined to a strip approximately four feet (1.2 metres) wide located on the northern side of the track and former driveway. The objectors maintain that the southern side of the route has, for many decades, been deliberately used for the storage of agricultural equipment, vehicles, trailers, horse boxes, hay bales, building materials and other items associated with the operation of the farmstead. Several objectors refer to historic advice, long-established management practices, signage, the former pedestrian and vehicular gate arrangement near Point B to demonstrate a lack of intention to dedicate any wider public right of way. 
Written evidence from the late Greg Cropper, a local builder who undertook works on the site over many years, describes regular storage of machinery, scaffolding, skips, trailers, building materials and agricultural equipment on the southern side of the route and recalls historic signs directing users to remain on the far side of the track. He also states that following the house fire in December 2013, scaffolding occupied the southern side of the driveway for an extended period whilst a passable route was maintained on the northern side. 
While several witnesses were unable to attend the Inquiry for various reasons, I have carefully considered all the written evidence. The following objectors gave evidence at the Inquiry: 
Richard Butterfield 
Mr Butterfield has been the owner of Wolfstones Heights Farm since 1995 and stated that the public footpath has always been limited to the recorded 4-foot width on the northern side of the track and driveway. He states that, when purchasing the property, he was informed by the previous owner that successive landowners had deliberately placed vehicles, trailers, farm equipment and other items on the southern side of the route to prevent any wider public rights from arising. He says that he continued that practice on the advice of both former owners and his professional advisers. Mr Butterfield states that he did not make a deposit under s31(6) of the 1980 Act as he considered it would be too time consuming and complex. 
Sandra Butterfield 
Mrs Butterfield, who has lived at and managed the property on a daily basis since the mid-1990s, stated that vehicles, hay bales, trailers, building materials and other equipment were routinely stored on the southern side of the track for operational reasons. She maintained that many such items were inherently temporary and that there were periods when the route was entirely clear. She considered this to be consistent with a long-standing practice intended both to facilitate management of the property and to demonstrate that the public footpath was confined to the northern side of the track. 
She also recalled the presence of signs referring to private property, requests to keep to one side of the route and not to feed animals. However, she accepted that the signs were not renewed and had they been this would have been a far simpler way of demonstrating an intention not to dedicate. 
Richard Paxman
Mr Paxman's evidence was directed principally to the issue of width and obstruction. He maintained that the southern side of Path 60 was frequently occupied by farm equipment, trailers, scaffolding and other materials, but that the northern side remained available for pedestrian use throughout the relevant period. He stated that, save for a short Council-authorised closure, the northern side had "never been blocked" and that the public could always pass along the route.
In relation to aerial photographs showing the route unobstructed, Mr Paxman accepted that they accurately depicted conditions at the time they were taken, but considered them unrepresentative of normal day-to-day circumstances, asserting that obstructions were commonly present. He also recalled the existence of signage associated with the route, although he was unable to provide detailed recollection of its wording or precise purpose. Overall, his evidence was that public passage remained possible notwithstanding the regular presence of obstructions.
Russell Earnshaw 
Mr Earnshaw, the architect involved with the site since the mid-1990s, relies on planning drawings and discussions with Council officers to support the proposition that the footpath was understood to be confined to the northern side of the track. In particular, he refers to planning documents that identify the public footpath on one side of the driveway and to a 2011 drawing showing a pedestrian gate of approximately 1.2 metres in width.
Andrew Dunlop 
Mr Dunlop's evidence concerned the historical preparation of the DMS and the significance of the WRM and RM and related documents. He argued that the documents reveal shortcomings in the recording of rights of way widths and that they refer to reductions in width rather than increases. He contended that, if later standardised widths were introduced without proper authority or evidence, the correct starting point should be the original survey information. 
In relation to the Order route, Mr Dunlop considered that the evidence supports a route on the northern side of the track and does not justify any increase in its recorded width. He further argued that developments arising from the Ripponden Inquiry (PINS Ref: ROW/3354858) and related documentation cast doubt on the evidential basis for the Order and support his view that the Order should not be confirmed.


Inspector’s conclusions on the user evidence 
Whilst witness evidence may be given honestly and in good faith, the Courts have recognised that human memory is fallible, particularly where events occurred many years previously. Recollections may fade, become reconstructed, or be influenced by later events and discussions. Consequently, the weight to be attached to user evidence is generally enhanced where it is supported by contemporaneous documentary, photographic or other objective evidence, and reduced where it is inconsistent with such material. I have approached the user evidence on that basis, placing greater weight on evidence supported by documentary evidence, particularly the photographic record spanning the period 2000 to 2020. 
I have carefully considered the evidence of obstructions along the widened section of the Order route between 2000 and 2020 as claimed by the objectors. The Courts have held that not every physical obstruction amounts to an ‘interruption’ for the purposes of section 31 of the 1980 Act. The salient questions that need to be addressed are: 
(a) Was there an actual and physical stopping of public use? 
There must be a real interruption of public enjoyment of the route. Mere inconvenience, narrowing, temporary difficulty or sparse use will not necessarily suffice;
(b) Was the interruption ‘effective’?
An interruption which the public ignores, bypasses or overcomes may carry much less weight than one which genuinely prevents use. As Cohen LJ explained in Lewis v Thomas, an interruption must be "effective". If the public refuse to acquiesce in it, that may actually support the existence of public rights rather than negate them, and 
(c) What was the purpose of the obstruction?
In Lewis v Thomas, it was explained that a blockage caused by a broken-down vehicle would not be the sort of interruption contemplated by the statute because it was not intended to stop the public asserting a right. Similarly, the courts have held that obstructions arising from: building works; repairs; parked vehicles; livestock control and safety measures; may not amount to a legally effective interruption if they were not intended to challenge public rights.
The objectors argued that the full width of Path 60 had not been available for continuous public use during the relevant 20-year period because it was frequently occupied by agricultural equipment, vehicles and materials associated with the management of the farmstead. However, despite this, not one photograph of any obstructions of the Order route has been submitted. I find that unusual since some of the witnesses had a working relationship with the land. 
It is perhaps more surprising that the LO themselves could not produce any photographic evidence. I accept the December 2013 fire may have destroyed some photographs, however, that was only part way through the 20-year period. Moreover, the use of digital photography was prevalent throughout most of the 20-year period. The lack of hard photographic evidence from the objectors contrasts markedly with the OMA’s evidence which includes aerial images and other photographs showing the route remained open and available for public use across its full width. 
Even if there had been a photographic record of the claimed obstructions, this does not necessarily mean they were effective in the terms set out above. In my view, hay bales, parked vehicles and farm equipment, especially if only present periodically, would not have been effective interruptions. It is also pertinent that many of the items referred to are common features within a rural setting. Without explanatory signage or verbal challenges, there is simply no reason why users of the path would have considered their right to use the full width of Path 60 was being challenged. Evidence regarding signage is extremely weak and without knowing what the signs might have said or where they were placed, I give the objectors’ evidence very limited weight in this regard. 
It seems to me that even if there were obstructions, these were incidental uses of the land rather than actions directed at preventing public access. The storage of wheelie bins at the top of the driveway, accepted as being a convenient location by the LO and scaffolding connected to on-going building work were not intended to stop the public asserting a right. As explained in Trevelyan (Rights of Way: A Guide to Law & Practice Fourth Edition” Riddall and Trevelyan, 2007):
“the interruption must be with intent to prevent public use of the way. It will not be sufficient if the interruption is shown to have been for some other purpose, e.g. the conduct of longstanding building works, to prevent cattle straying, or to provide parking spaces for lorries or broken-down vehicles". 
Even if I were to take the objectors' evidence at its highest, users of the Order route would have had no reasonable basis for concluding that their right to use the full width of the way was being challenged by the landowner. The obstructions were therefore not effective in communicating a lack of intention to dedicate. In my view, the erection of the fence in September 2020 suggests that the LO considered further measures necessary. Up to that point, members of the public appear to have continued using the full width of the route in the belief that a public right of way existed, and no sufficiently clear steps had been taken to disabuse them of that belief.
Something as simple as the erection of notices at either end of the route, or the making of a highway deposit under section 31(6) of the 1980 Act, would in all likelihood have been sufficient to defeat the claim. Such measures are generally recognised as among the clearest means by which a landowner may demonstrate a lack of intention to dedicate and thereby rebut a claim based on presumed dedication. The LO here are likely to have had access to professional advice on these matters. While I accept that personal issues assumed greater importance at various times during the relevant 20-year period, the oral evidence of the LO indicates that effort was nevertheless expended in placing obstructions along part of the driveway. In comparison, the alternative measures referred to above would have provided a clearer, more direct and less time-consuming means of communicating a lack of intention to dedicate.
Whatever the reason for not adopting those measures, the critical point is that the actions actually taken were not sufficient to communicate to reasonable users of the route that the landowners lacked any intention to dedicate the full width of the way as a public right of way. Overall, the user evidence consistently supports the proposition that the public used and enjoyed a route approximately 3 to 4 metres wide, across its full available width, openly and without challenge between 2000 and 2020. 
Other Matters
Issues raised by the objectors include the effect that confirmation of the Order would have on access to their land, public safety, the existence of permissive routes and future maintenance of the Order route. Whilst I note, and can appreciate some of these concerns, these are not matters which can be taken into consideration under section 53 of the 1981 Act. 
Conclusions
Taking the documentary evidence and user evidence together, I am satisfied that the recorded width of Path 60 between points A and E does not accurately reflect the full extent of the public highway. The historical mapping consistently depicts a route physically wider than the recorded 1.2 metres, and the 1950 Walking Schedule is particularly persuasive in describing the route as a “Carriage Road Bridleway” and a field edge footpath without any indication that public rights were confined to a narrow strip along one side of the track. 
The documentary evidence is strongest in relation to the carriage-road section between points A and B. Nevertheless, when considered alongside the later photographic and user evidence, I am satisfied that the public right of way extended across the full available width of the enclosed corridor between points B and E. I also attach significant weight to the WRM, which provides a plausible explanation as to why greater widths were reduced to standardised dimensions during the preparation of the DMS. 
The documentary evidence is reinforced by a body of credible user evidence that has stood up to scrutiny. This consistently describes uninterrupted public use across the full available width of the track for many years prior to 2020. While there may have been occasional obstructions to the full width of the track, I am not persuaded on the evidence that these were either effective interruptions for the purposes of section 31 of the 1980 Act or sufficient to communicate a lack of intention to be dedicated. 
Having considered all the evidence before me, including the objections, I am satisfied on the balance of probabilities that a public right of way has been established through statutory dedication under section 31 of the Highways Act 1980 during the period 2000 to 2020. I am also satisfied that the proposed amendments to the recorded limitations accurately reflect both the historic and current position on the ground. Accordingly, the DMS requires modification as set out in the Order, which should be confirmed.
Formal Decision
The Order is confirmed. 

D M Young 
	Order Decision ROW/3321757
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Appendix A – Order Plan 
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