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Inquiry commenced 7 April 2026

	by Nigel Farthing LLB

	 an Inspector appointed the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 28 July 2026



	Order Ref: ROW/3303492M

	This Order is made under Section 257 of the Town and Country Planning Act 1990 (‘the 1990 Act’) and is known as the Oldham Borough Council (Footpath 26 Oldham) Public Path Diversion and Definitive Map and Statement Modification Order 2022.

	The Order is dated 4 May 2022 and proposes to divert the public right of way shown on the Order map and described in the Order Schedule.
An Interim Order Decision (IOD) was made on 19 November 2024 which proposed modifications to the Order, and which required to be advertised.

	There were 78 objections to the proposed modifications which objections remained outstanding when the inquiry commenced. For the purposes of this decision, I shall refer to the inquiry which commenced on 7 April 2026 as “the inquiry”.

	Summary of Decision: The Order is confirmed subject to modifications detailed in the Formal Decision
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Procedural Matters
An Inquiry was held at the J R Clynes Building, Greaves Street, Oldham commencing on 7 April 2026 for three days and reconvened as a virtual event on 16 April 2026 for closing submissions to be given.
This decision should be read in conjunction with the IOD. The references in square brackets below relate to particular paragraphs in the IOD.
The IOD was made by way of redetermination of the matter in the circumstances set out in the IOD. The IOD refers to the original decision (that which has been redetermined) as the “ID” and the same abbreviation will be used in this decision.
The IOD proposed confirmation of the Order subject to modifications to accommodate changes to the detail of the proposed diversion route. These changes are described in the IOD and referred to as the non-material amendment (NMA) proposal. Essentially the NMA proposal would involve the diverted footpath ascending and descending the embankment of the proposed link road by means of a shallower gradient and different step configuration to that proposed in the Order.
The objections to the IOD address the proposed modifications but the scope of the inquiry was agreed to extend to all issues material to this decision.
Subsequent to the IOD the Applicant secured a further non-material amendment to the permission (as defined in the IOD) which permitted the installation of gates at the point where the diversion route would intersect with the carriageway of the new link road. A further non-material amendment has since been obtained to omit the gates.
Main Issues
The main issues are described in the IOD, significantly by reference to the ID. The principal issues for me to consider at this stage would usually be confined to the proposed amendments which necessitated advertisement. However, in response to the Objector’s concerns that the written representation procedure adopted at the previous stage did not, in their opinion, permit a sufficiently rigorous assessment of the issues, I agreed that the inquiry would hear evidence in relation to all relevant matters. On that basis it is appropriate for me to detail briefly the issues which are to be considered in this decision.
Section 257 of the 1990 Act provides for an Order to be made authorising the stopping up or diversion of a public footpath if it is necessary to do so in order for development to be carried out in accordance with planning permission granted under Part III of the 1990 Act.
Planning permission (“the permission”) has been given for development comprising the construction of a new link road (‘the NLR’) between Knowls Lane and Ashbrook Road Oldham and 234 dwellings including 53 affordable dwellings.
Footpath (FP) 26 Oldham runs on an east / west alignment from Rhodes Hill along the south side of Thornley Brook (the brook) to its junction with FP 25. The NLR would run on a broadly north / south alignment crossing the brook (and thus FP26) at a point approximately midway between Rhodes Hill and FP26. At this crossing point the brook runs within a narrow valley some 8 metres below the height at which the road would cross.
The permission provides for the construction of an embankment to support the NLR where it crosses the brook. The embankment would sever FP26.
For the Order to be confirmed two distinct tests must be met. First, I must be satisfied that the diversion proposed by the Order is necessary in order to enable the development for which permission has been given to proceed (‘the necessity test’). Second, I must determine whether the disadvantages and losses, if any, flowing directly from the diversion are of such significance that I ought not to confirm the Order (‘the merits test’).
The Objectors argue that in considering the merits test an assumption should be made that FP26 is in a good state of repair. In considering this argument it is necessary to establish whether FP26 is a highway maintainable at public expense.
It is common ground that the Equalities Act 2010 is engaged by this process but the extent of the application of the Act, and in particular the Public Sector Equality Duty (PSED) is not agreed between the parties.
Reasons
Site visit
I undertook a site visit in September 2024 which is described in the IOD. I made a further site visit on 8th April 2026 during the course of the inquiry when I was accompanied by representatives of the Council, the Applicant and the Objectors. On this visit we walked the entire length of FP26, commencing at the junction with FP25 and concluding at Rhodes Hill where we examined the Shire boundary stone, which stands within the gap in the wall through which the path passes.
On the return we walked the network of paths within the woods to the north of the Order route, paying particular attention to the route extending south from the cul-de-sac terminus of Ashbrook Road which was described by a number of witnesses as being used frequently to access FP26. This path is unmade and contains a number of irregular and uneven steps with an informal worn slope or ramp to the side. The ramp is generally of sufficient width to accommodate a wheelchair, pram or pushchair.
The physical characteristics of FP26 are adequately described in the ID and the IOD and the 2026 site visit did not suggest any significant changes to the route. It was noted that the Definitive Statement for FP26 does not record a width for the route. The worn track on the ground was of varying width and in places was constrained by the topography of the ground over which it passes.
The Necessity Test
In both the ID and the IOD the conclusion was reached that the diversion of FP25 is necessary to enable the development to be carried out in accordance with the terms of the permission which has been granted; thus, in both previous decisions it was found that the necessity test is met.
At the inquiry the Objectors argued that the necessity test is not met. The basis for this argument is that under cross-examination Mr Dickson, a witness for the Applicant, recognised that if the Order were not to be confirmed, an alternative scheme for the development would need to be devised, but pointed out that any such alternative scheme would require a different planning consent. The Objectors seek to argue that the recognition of the possibility of an alternative means of carrying out the development demonstrates that the diversion of FP26 is not necessary.
The Applicant argues that the necessity to divert the right of way must be related to the specific scheme of development for which permission has been given. Reference is made to the specific wording of section 257(1) of the 1990 Act which requires the relevant authority to be “satisfied that it is necessary to do so [to divert the public right of way] in order to enable the development to be carried out – (a) in accordance with planning permission granted under Part III”.
Reliance is also placed on the judgment of Holgate J in Network Rail Infrastructure Limited v Secretary of State for the Environment, Food and Rural Affairs [2017] EWHC 2259 (Admin) where he stated –
“The Secretary of State cannot …. confirm an order under section 257 unless satisfied that a planning permission exists … for a development and that it is necessary to authorise the stopping up (or diversion) of the public right of way by the order so as to enable that development to take place in accordance with that permission”.
The Applicant places emphasis on the words, “in accordance with that permission” as highlighting the requirement to relate the necessity to the provisions of the specific permission.
I accept the submissions made on behalf of the Applicant. The requirement is for the diversion to be necessary to facilitate the specific development for which planning permission has been given. In this case the relevant permission is for the construction of the NLR supported by an embankment across the brook and for the residential housing scheme. The permission requires the development to be carried out in accordance with various approved drawings which specify the detail of the embankment and separately show the diversion of FP26 via steps leading over that structure. Any material departure from these drawings, such as apparently countenanced by the Objectors (building a bridge instead of the embankment, or a tunnel through the embankment or doing away with the NLR and accessing the housing development in a different manner), would require a different permission and are thus not relevant to a consideration of section 257(1).
It matters not that a different permission could have addressed the development scheme in a different way, and that such a scheme may not have required the diversion of FP26. That would be beyond the compass of section 257(1). The Objectors had adduced no evidence that the specific permitted development could be achieved in a way that did not require the diversion of FP26, and that is not surprising as the permission requires the construction of an embankment to support the NLR and the necessary consequence of building the embankment will be to physically obstruct and thus sever FP26 at its current level.
A subsidiary issue is raised by the Objectors relating to whether the diversion of FP26 is necessary for both elements of the permission, being first the construction of the NLR and second the residential housing development. This issue is dealt with in the IOD but has been further argued by the Objectors at the inquiry. The Objectors, whilst arguing that the necessity test is not met at all, adopt a secondary position that, if it is necessary for FP26 to be diverted for the permitted development works to be carried out, the need is limited to the NLR element of the permission and does not extend to the housing development element.
The relevance of this aspect of the Objector’s case is not whether the necessity test is met, but rather what benefits derived from the permission fall to be taken into account when applying the merits test. Whilst this could be dealt with when considering the merits test it is perhaps logical and necessary to deal with it here where the terms of the permission are being reviewed.
I have concluded that the necessity to divert the footpath must derive from the requirements of the specific permission. In this case there are two elements of the permission; the NLR and the housing development, but they are contained within a single hybrid permission. In the IOD I set out my conclusions on this issue and the basis upon which they had been reached. I have been presented with no evidence or argument to justify any revision of those conclusions. The permission provides for the NLR to be constructed as the sole means of vehicular access to the residential development. The housing could not be built under this permission without the NLR. The NLR and the housing scheme are synergistic elements of the single permission. Accordingly, the diversion of FP26 is as necessary for the construction of the NLR as it is for the housing scheme.
For these reasons I maintain the conclusion reached in the ID and IOD that for the planning permission to be implemented it is necessary for FP26 to be diverted and therefore the necessity test is met.
The Merits Test
The test, and my task in applying it, are set out in the ID [15] and IOD [10] – [11] and there is no benefit in repeating that. The test is a balancing exercise requiring me to assess any disadvantages flowing from the proposed diversion and to weigh these against benefits derived from implementing the permission. This exercise was carried out in the IOD [30] – [50].
As the inquiry covered all material evidence it is appropriate for me to set out in this decision my findings in relation to the advantages and disadvantages that will flow from the proposed diversion regardless of whether they have been described in the preceding decisions.
Advantages
Dealing first with advantages, I have earlier explained my conclusion that the diversion would facilitate both the construction of the NLR and the development of 234 new dwellings including 53 affordable homes. Accordingly in assessing the benefits of confirmation of the Order I must take into account the benefits of both elements of the permission.
The principal benefits identified by the Applicant are the delivery of a significant housing development contributing to meeting the Council’s present and future housing and social housing needs and the provision of ‘a long sought, policy compliant link road’ meeting a Local Plan requirement.
Ancillary benefits flowing from the development include a gift of land to St Agnes Church of England Primary School to accommodate future expansion, a New Homes Bonus of £1.3m to support Council services, the creation of around 150 construction jobs associated with the development of the NLR and the new housing and the benefit to the local economy derived from prospective new residents.
The Applicant details further social and environmental benefits of the scheme including the extension and enhancement of public open space and public transport, bicycle and pedestrian connections and improvements to a potentially dangerous junction between Hartshead Street and Oldham Road.
The Applicant argues that “The public benefits set out above were of considerable significance and importance to the Council as local planning authority” and on that basis invites me to give them ‘considerable weight’.
The Objectors accept that benefit will follow from the development of the housing scheme but do not accept either the necessity for or the benefit of the NLR, arguing that the housing development can be adequately accessed from the existing highway infrastructure.
I accept the Applicant’s assessment of the benefits of implementing the permission. The development for which permission has been given is a single scheme encompassing both the NLR and the provision of housing. Both elements have to be considered together as two parts of the whole. I accept that greater benefits will flow from the provision of new housing, but I also accept that there are benefits from the provision of the NLR and the two elements must be considered together as integral parts of the greater scheme providing access to the planned new homes. The benefits described are tangible and would bring significant advantage to the local community and on this basis should be afforded substantial weight.
Disadvantages
In the IOD I gave particular consideration to two issues identified by the original inspector in the ID as disadvantages of the proposed diversion. These are the safety of the proposed road crossing and the accessibility of the diverted route over the embankment.
In the IOD I accepted the ID finding that any disadvantages to the public of the new road crossing “would be limited” and the Objectors have not sought to argue this point further.
The main thrust of the Objectors’ case is that the proposed scheme for the footpath diversion over the proposed embankment would create a route which is not accessible to people with certain levels of disability and is contrary to the requirements of the Equality Act 2010 (the 2010 Act). This, it is argued, represents a significant disadvantage which outweighs the benefits flowing from implementation of the permission.
It is common ground that the effect of diverting the footpath over the embankment will be to introduce a feature that is not present on the existing footpath. The Objectors argue that the necessity to ascend and descend the embankment by the stepped path specified in the NMA will present a barrier to use by persons with certain disabilities, particularly those with mobility restrictions and to some by reason of their age.
Evidence was given by a wheelchair user that he would be unable to use the proposed diversion route over the embankment even with the modifications proposed by the NMA. I accept the principle that persons with certain physical disabilities, particularly those in a wheelchair, and possibly others such as those using a pram or pushchair, could potentially be disadvantaged by the diversion. It is argued by the Objectors that this represents a significant disadvantage to these sections of the public.
In response the Applicants argue that the requirement is for any relevant disadvantage to be “significant” and suggest the threshold test for significance is ‘somewhat higher than de minimis’. Furthermore, it is argued, that even where the potential disadvantage is significant, the Order can still be confirmed unless the disadvantage is of such significance or seriousness to outweigh the cumulative benefits of the diversion. The Applicants case is that for most members of the public (or section or class of the public) the degree of inconvenience caused by having to go up and down the embankment is not a ‘significant’ disadvantage, and certainly not of such significance or seriousness to outweigh the benefits and advantages.
The Applicant asserts that the only class of people who might suffer a significant disadvantage as a result of the diversion are those who are able currently to use the footpath but would be unable to do so with the diversion in place. To explore this further it is necessary to determine which class or classes of people can use the footpath at present. On the basis that the majority of people generally are able to use the existing path, this exercise is more easily undertaken by establishing those who cannot currently use it.
The exercise gives rise to a subsidiary issue; in assessing the ability of people to use the path should that assessment be made on the basis of the existing condition of the path, or, to the extent that it is not currently in repair, on the assumption that it is in repair. This in turn begs the question whether the path is a highway maintainable at public expense (HMPE) and therefore that the highway authority has a duty to remedy any disrepair.
The sequence of assessment is therefore: -
· Is it a HMPE? If yes, the assessment is to be made on the assumption that it is in good repair. If no,
· Is FP26 in repair? If yes, then the assessment of those capable of using it is made against its current condition. If no,
· The assessment is to be made on the basis of its current, albeit defective condition.
Is Footpath 26 a HMPE?
A public footpath which came into existence after the Highways Act 1959 by reason of long usage is generally not publicly maintainable. FP26 is recorded on the Definitive Map and Statement (‘DMS’) but that is not determinative of when the public right of way was dedicated; adding to the DMS is merely the recording of a route which has been proved to exist.
The Objectors argue that FP 26 is publicly maintainable.  The onus rests with them to prove this on a balance of probabilities. It is not within my remit to determine conclusively whether FP26 is publicly maintainable, but it is necessary for me to make a provisional assessment to enable me to then make a determination of the assumed condition of the path when considering its suitability for use by certain classes of the public.
FP26 is not recorded on the list of streets maintainable at public expense kept by the Council under section 36(6) of the 1980 Act. Whilst inclusion on the list would be evidence that the route is publicly maintainable, non-inclusion on the list is not determinative of the issue. The only evidence adduced by the Objectors in relation to the pre-1959 status of FP26 is a series of Ordnance Survey (OS) maps dated 1906, 1909 and 1922, each showing a route consistent with what is now recorded as FP26 and in each case annotated with the letters “FP”.
OS maps depict the physical features observed on the ground by the surveyor. They do not generally purport to distinguish between public and private routes and usually carry a disclaimer to this effect. Thus, the annotation of a route “FP” indicates that there was physical evidence of a route on the ground which appeared to the surveyor to be suitable for pedestrian use. This could be consistent with a public right but on its own is not sufficient to demonstrate that possibility on a balance of probabilities.  I recognise that the route was later found to have the status of a public footpath and was added to the DMS as FP26, but it does not necessarily follow that the route must have enjoyed public status prior to 1949 let alone to have enjoyed the status of HMPE .
For these reasons I conclude that there is insufficient evidence for me to find that FP26 is a HMPE. That being the case FP26 is a highway maintainable by no-one and accordingly my assessment of the suitability of the path for use is to be based on its present condition.
Is Footpath 26 in a state of good repair?
The condition of FP26 is described in the ID and the IOD. It has some sections which, whilst capable of being negotiated by an able-bodied person, do present a challenge to those with restricted mobility. The challenging sections are either steep, uneven, narrow, muddy, suffer from prominent raised tree routes or cross watercourses which run down the side of the valley, or a combination of these factors.
The duty to repair does not extend to the carrying out of improvements. The 1980 Act imposes upon a highway authority a duty to repair a HMPE but gives only a power to carry out improvements.
The issue of whether or not a public footpath is out of repair is usually encountered when considering the duty of the highway authority to repair a footpath which is maintainable at public expense. Case law establishes that the duty extends to keeping the path in such state as to be fit for ordinary traffic. A public footpath has been found to be out of repair where vegetation was growing within the surface of the path. A route can also be out of repair if a bridge crossing a natural watercourse becomes impassable.
Assuming FP26 is not maintainable by anyone, the assessment of the ability of the public to use it is to be carried out on the basis of the present condition of the path. Although I have provisionally concluded there to be insufficient evidence to prove that the Order route is a HMPE, I shall, when reviewing each challenging section of the path consider what, if any, works of repair might be required should I be wrong in that provisional finding.
The DMS does not record a width for FP26 and in consequence the extent of the right of way at any point along its route is, in the absence of further evidence, incapable of being determined with precision.
The entrance to the footpath from Rhodes Hill passes through a gap in a stone wall, within which gap is located an upright stone pillar thought to be an ancient boundary stone. The remaining space is adequate for a pedestrian but is insufficient for a wheelchair to pass through.
This constraint to the entrance to the footpath from Rhodes Hill cannot be changed within the context of repair. The width of the right of way is constrained by the walls through which it passes, and the boundary stone located within the gap. Widening of the point of access or removal of the stone cannot fall within the category of repair. The presence of the boundary stone is a limitation on the public right. Widening would require dedication of any additional width to be used by the public.
An obvious narrow length of path runs across the steep valley side at the eastern end of FP26. At this point a sign is displayed reading “Caution Keep Clear of unstable bank side ahead”.  Narrow sections of the path cannot be widened under the pretext of repair unless it can be established that the current width is less than that which has been dedicated for use by the public. There is no evidence before me from which such a conclusion could be drawn. Similarly, the steep sections of the path, where they follow the natural topography of the land, cannot be said to be out of repair and any work to address the issue would represent an improvement.
In some places along FP26 short flights of two or three steps have been constructed. These are not perfect but are in adequate condition for pedestrian use. The existing steps could be renovated within the context of repair, and this may make pedestrian use more commodious, but would have little if any benefit for a wheelchair user who would still face the obstacle of attempting to ascend or descend the steps.
Photographic evidence shows that at certain times of year sections of the path can become very muddy. This would not prevent use by a pedestrian with suitable footwear but would cause problems for a wheelchair user. Work to improve drainage and the surface of the path may fall within the ambit of repair and could render the path more accessible to a wheelchair user.
The presence of raised tree roots within the surface of the path could, in some circumstances, be considered to render the path out of repair. However, in this case the objectors rely upon evidence that areas of woodland within the Brook are registered as Ancient Woodland and it would not be permissible to carry out works to the roots of any trees which fall within the protection of this scheme, particularly if such works could damage the tree or trees concerned.
Where FP26 crosses the watercourses running down the side of the valley various arrangements are in place to facilitate pedestrian use. One crossing uses two parallel wooden sleepers which are in reasonable condition, but not sufficiently wide to accommodate a wheelchair. At another crossing the watercourse is channelled between stone blocks on either side and the walker is required to make a short step across. A wheelchair user is likely to find crossing here difficult.  Whilst different arrangements for making these crossings could be devised, I do not consider the existing arrangement constitutes the path being out of repair and thus any such works would represent an improvement.
In summary, there are a limited number of issues which may constitute the footpath being out of repair, but most of the significant issues which constrain use of the path by a wheelchair user or person with mobility issues are not the result of want of repair. Accordingly, the current state of repair of the path does not have any material impact on its suitability for use by those with restricted mobility.
Who can, and cannot, use the existing FP26?
In assessing who can, and who cannot, currently make use of FP26 it is necessary for me also to consider the routes that are available to access the path. I have described the entrance from Rhodes Hill at the western end of the path and the limitations that exist there.
At its eastern terminus, FP26 meets FP25 which runs on a south-west / north-east alignment. Because FP26 runs along the valley bottom the route of FP25 in either direction has to ascend the valley sides. To the north-east of the junction, FP25 is relatively wide. It passes over the brook by means of a level wooden bridge and then rises and incorporates a series of irregular steps. To the south-west the path rises more steeply with again a series of irregular wooden steps and a surface of bare earth. Where this path reaches the top of the steepest section of the valley there is a wooden stile, although there is no fence, meaning that it can be by‑passed to either side over rough ground and presumably outside the width of the public footpath. Beyond the stile the path continues uphill, but more gently, over rough grass.
A series of informal paths have developed to the north of the brook. The most established of these would seem to be the one that continues south from the cul‑de-sac end of Ashbrook Road. This path descends the valley side by means of a series of steps of irregular height and spacing. The path is relatively wide and apparently well used. At the valley bottom the path crosses the brook by means of a bridge to meet FP26 on the far side. The bridge is a wooden structure with rails on either side set at an angle.
Access to FP26, whether by means of the public highway network (Rhodes Hill or FP25) or by means of the informal paths described, whilst adequate for an able‑bodied pedestrian, does present a number of real challenges to a person with restricted mobility and especially to a wheelchair user.
Evidence was given by a wheelchair user. He lives to the north of the brook and is familiar with parts of FP26. When he has accessed FP26 it has been by way of Ashbrook Road and the informal path described which leads to a bridge across the brook. He had tried to access FP26 by way of FP25 or the other informal paths but found this too difficult.
He has used the footpath since 2008, more regularly since about 2012 when he started going there with his children. He finds the route difficult in wet weather and therefore uses it more frequently when it is dry. He estimated that he uses the route on average once a month.
He acknowledged that there is no means of access to FP26 which is completely step-free. The route he uses, from Ashbrook Road, has a total of 19 steps. He is able to by-pass most of the steps by using the worn slope that has developed to west side of the steps. To do so he has to use a detachable off-road attachment for his wheelchair. He usually has assistance from members of his family and needs help with the bottom three steps. Going back up the same route is more difficult because of the steepness of the slope, and he requires assistance to manage this.
He has been across the bridge but because of the steps he cannot do so without assistance. He thought that a mobility scooter would not be able to manage the steps and would be too wide to negotiate the bridge.
Once across the bridge he is able to get onto FP 26 but is unable to progress towards the east because of the rough and inclined surface of the path and the presence of prominent tree routes. He has ventured to the west but cannot negotiate the small flight of steps and therefore has not been very far in this direction. He explained that his purpose in going to the brook was usually to spend time with his family. He did not always cross the bridge (and thus reach FP26) but felt he did not need to for the excursion to be worthwhile. He estimated that he had crossed the bridge and thus been on FP26 “a handful of times”.  
No further evidence was given of wheelchair use of FP26, and no witness referred to having seen a wheelchair user on the route other than the witness who gave evidence. The difficulties that the witness described give a clear explanation for the reasons why the current path is, for most practical purposes, inaccessible to a wheelchair user. 
Limited evidence was available as to other classes of the public who can use FP26 currently, but who would not be able to use the diverted route over the embankment. Some evidence was given that pushchair users do access the existing path, but such evidence was sparce and there was no evidence to demonstrate that a pushchair user would not be able to use the diverted route. 
Evidence was given by a disabled cancer sufferer who is able currently to use the full extent of FP 26 but believes that the steepness of the proposed diversion route would prevent him from being able to use it.
The Objectors referred to a document titled ‘Man-made Barriers & Least Restrictive Access’ issued by the Disabled Ramblers group as part of their objection to confirmation of this Order. The document argues for ‘the least restrictive and most accessible alternative’ to be provided ‘wherever feasible’. In the case of steps, it argues that ‘mobility vehicles need step-free routes’ and that ‘Existing steps should be replaced or supplemented at the side by a slope or ramp’ and where this is not feasible, a diversion may be required. 
The 2010 Act 
It is common ground between the parties that, in determining whether to stop up or divert a highway, the relevant public authority must comply with the PSED contained in section 149 of the 2010 Act. The PSED requires the relevant authority, in exercising its functions, to have due regard to the need to eliminate discrimination, harassment, victimisation and any other conduct that is prohibited under the Act so as to advance equality of opportunity between persons who share a relevant characteristic (which includes disability) and persons who do not share it. In the present context, the duty must be complied with when a diversion order is made and when it is confirmed. Thus, it applied to the Council when making the Order and applies to me when making this decision. 
Both parties have made submissions to me about the extent of the duty. The Objectors refer me to the ‘Brown Principles’ derived from R (Brown) -v- Secretary of State for Work and Pensions & the Secretary of State for Business, Enterprise and Regulatory Reform [2008] EWHC 3158 (Admin). I do not set out the principles in full, but they can be summarised as: -
· The decision maker must be aware of the duty
· The duty must be fulfilled before and during the policy consideration as well as when the decision is made. Decisions cannot be justified retrospectively.
· The duty must be exercised with rigour and an open mind.
· It is a continuous ongoing duty.
· The duty cannot be delegated.
· It is good practice to maintain accurate records.
The courts have emphasised that the duty “is not a duty to achieve a result …..it is a duty to have due regard to the need to achieve those goals” per Dyson LJ in R(Baker) -v- Secretary of State for Communities and Local Government [2008] EWCA Civ 141.
The Objectors argue that the Council failed to comply with the PSED when making the Order, there being no contemporaneous written record detailing any discussion about accessibility issues arising from the diversion proposal and that the issue was not covered in the planning officer’s report. In response the Applicant argues that the issue is covered in the planning officer’s report to committee for the 2021 permission where it is stated: -
“Recent concerns have been expressed that the introduction of a diversion and stepped access across the link road, which will bisect public footpath 26 OLDH, would not ensure access for all and therefore may impact on the Council’s obligations under the Equality Act 2010”.  The report continues with a description of FP26 including “It comprises an unmade, meandering footpath, with an undulating surface, including short stepped sections. Consequently, in consideration of the introduction of the revised route and access, due regard has been given to whether the changes as a result of the new road would unduly impede access, and whether improvements would be practical given the existing situation.”
The PSED was also specifically considered in the report of the public rights of way officer dated 17 March 2022 leading to the making of the diversion order. This report made specific reference to the PSED and highlighted what were perceived to be the benefits of the diversion route and concluded “As the existing footpath is not accessible to all wheelchair users, the proposed diversion route does not result in any loss of access to all wheelchair users.”
The PSED was also specifically considered by the planning officer in the Assessment section of his report for the NMA which made reference to the restricted access at Rhodes Hill and concluded “Whilst the walk up and down the steps would introduce an additional element to persons with restricted mobility, it is evident that such persons would already find the existing route and surface challenging; a factor dictated by the character and topography of the route rather than simple maintenance.”
The Objectors submit that “General regard to the issue of equality is not enough to comply with the duty” and that in this case not enough was done to discharge the duty. In support of this my attention is also drawn to the fact that no Equality Impact Statement was prepared in support of the decisions made. 
The Applicant say that the Objector overstates the duty and seeks to “elevate the duties imposed by the Act into the equivalent of a requirement not to allow any project whose effect would be not to “advance equality of opportunity between people who share a relevant protected characteristic and persons who do not share it””. It is argued that to follow this course would go beyond the requirement to have due regard to the need to advance equality and would instead amount to the imposition of a requirement to actually advance equality in every case.
The Applicant suggests that the proposed development will in fact help to advance equality of opportunity by attracting new users to FP26 by way of the access points that will be created from the NLR, and that some of these new users are likely to have a protected characteristic, including disability. 
Mr Lawrence, on behalf of the Applicant, draws my attention to the principles derived from a series of authorities beginning with Bracking and others v Secretary of State for Work and Pensions [2013] EWECA Civ 1345. Applying these principles he draws the following conclusions: -
· The disadvantage suffered must be connected to the disability suffered. In this case the particular disadvantage is not being able to manage steps or a steep gradient.
· The ‘need’ is to remove or minimise the disadvantage.
· The duty is met provided the decision-maker ‘considers carefully the measures taken to ensure that the disadvantages suffered by those with a disability as a result of having to negotiate steps are minimised as far as reasonably possible’.
· The duty can be satisfied even if some people are likely to be unable to negotiate the steps provided due regard has been had to the need to minimise the disadvantages. 
· “The impact of the PSED is universal in application to the functions of public authorities, but its application will differ from case to case, depending on the function being exercised and the facts of the case” 
· The duty should always be applied in a proportionate way depending on the circumstance of the case and the seriousness of the potential equality impacts on those with protected characteristics.
I am required to apply these principles when deciding whether to confirm the diversion order. Part of the context that I must consider is that the diversion order was made consequent upon the grant of a planning permission which is conditional on the construction of a stepped ramp in accordance with a prescribed plan. If the Order is not confirmed neither the NLR nor the houses can be built and the planning permission will have been frustrated.
The issues I must address are: -
· How should the PSED be applied given the facts and context of this case?
· Was the PSED complied with before the decision to grant planning permission and before the diversion order was made?
· Has the PSED been complied with at this confirmation stage?
· If the answer to either of the preceding questions in no, what is the consequence?
	Application of the PSED in context
In this case the particular issue is the extent to which the diversion proposed by the Order will result in disadvantage to people who share a protected characteristic. The relevant characteristic is a disability rendering the sufferer less able to use the diverted route than people not suffering from the disability. 
I have concluded that significant disadvantage would be suffered only by those who are currently able to use FP26 but will not be able to use diversion route. I have further concluded that the physical characteristics of the current route of FP26 are such that, whether or not the path is in repair, it is practically inaccessible to wheelchair users. I have also accepted that the diverted route may prove, at best, difficult for a wheelchair user. Taking these factors together, and put simply, if the Order is confirmed, wheelchair users may be unable to use the diverted section of FP26 to access the un-diverted residue of the path which is, and would remain, incapable of being used by them. On this analysis those members of the public will suffer no disadvantage.  This is relevant to the context within which the PSED must be applied.
Having considered the position of wheelchair users I must assess whether there is any other group who will be disadvantaged by the diversion. I have accepted that the diversion of the path over the embankment will result in all users having to ascend and descend a slope that does not currently exist. This may be regarded as disadvantageous to all users but does not engage the PSED unless it affects one group of users more than others. I accept there will be some who will find the steps more of an obstacle than others and, to the extent this is attributable to a protected characteristic, it is necessary for me to conclude whether the PSED is engaged.
The only evidence from a non-wheelchair user who considered that he would not be able to use the diversion route, but can use the existing route, came from the cancer suffered referred to earlier. He was concerned that the gradient of the stepped ramp would be too much for him. I accept that for this person, and others with similar mobility issues, the diversion will be disadvantageous.
Was the PSED complied with?
I have to assess whether the PSED was complied with at the time when the works for which planning permission has been given were under consideration, at the time the decision to grant permission was made and when the diversion order was made and at this confirmation stage.
The Objectors argue that, to the extent that the PSED was considered at these times, such consideration was cursory and did not meet the requirement for rigour and open-mindedness. The countervailing argument on behalf of the Applicant is that the factual context dictates that it would not have been reasonable to require the decision maker to engage in a more substantive exercise.
I accept that consideration was given to the PSED by the planning officer when preparing the report to the committee for the planning application and by the public rights of way officer in relation to the diversion order and extracts from those reports are set out earlier. In both cases the officer specifically recognised the relevance and application of the duty and the need to consider what, if anything, could be done to avoid or limit any detriment in terms of accessibility.  The topography and physical characteristics of FP26 were identified as factors limiting the ability of certain members of the public to use the existing path. Their assessment of the impact of the diversion was made against this context.  
Can it be said that the duty was applied with rigour and an open mind? In both cases the purpose of the duty was recognised as were the particular facts and constraints of the existing FP26. I accept that the reports deal with the duty in an apparently cursory manner, but it is necessary to look behind this to assess whether the duty has been met substantively. 
I recognise the need to assess and exercise the duty in a proportionate manner, and that the duty does not require any particular conclusion to be reached, but rather to ensure due regard is had to all relevant considerations. In this case the authors of the reports recognised that the apparent disadvantage caused by the stepped route over the embankment would in fact cause limited, if any disadvantage due to the existing significant limitations of the current route. I am satisfied that this was a reasonable conclusion to reach.
The PSED applies equally to the current confirmation stage of proceedings. It is a matter that occupied a significant amount of inquiry time and is addressed substantively in the closing submissions of both parties. It also forms a significant part of this decision. It was very much front, and centre of the issues raised at the inquiry. The arguments of both parties are unquestionably presented rigorously, and the issue is dealt with at length in this decision. I am, therefore satisfied that the duty has been met at this stage.
Conclusions on the merits test.
My task is to assess whether the disadvantages and losses, if any, flowing directly from the diversion order are of such significance that they outweigh the value of the advantages. 
I have identified the benefits which will result from implementation of the permission. I have concluded that these advantages will bring significant benefit to the community and I place substantial weight on this.
I have concluded that, whilst the diversion route will not be accessible to wheelchair users, this does not in fact create any disadvantage, let alone any significant disadvantage to that section of the public. I have acknowledged that there are other users who will suffer disadvantage to the extent that they are currently able to use the FP26 but will not be able to use the diverted route. Evidence was given by one such person, but I have no evidence before me to suggest that this group is of significant size. For a member of this group the disadvantage they suffer could be significant, but I have to consider whether it is of such significance or seriousness as to outweigh the cumulative advantages and benefits of the development.
I am therefore required to consider whether the disadvantage which will be experienced by a small group of people is of such seriousness that it should outweigh the substantial benefits that will accrue to the local community by reason of implementation of the permission. In applying the test, I must approach the exercise on the basis that planning permission for the permitted works has been given and that there is no sound planning objection to the development. Having regard this, and to all the factors I have set out including the relative size of the potentially disadvantaged group and the significantly greater size of the community that will benefit from the development unlocked by confirming this Order, I am satisfied that the benefits outweigh the disadvantages and accordingly the merits test is met.

Whether the development is substantially complete
The position remains as identified in the ID [48] and I am therefore satisfied that the development is not substantially complete.
Rights of Way Improvement Plan (ROWIP)
The ROWIP for Oldham covered the period 2008 to 2017 and is therefore not current. The Order route was not one surveyed by the Council in connection with the plan. The objectives of the ROWIP are not a mandatory consideration in determining whether to confirm an Order under section 257 of the 1990 Act. My conclusions in this matter as to the advantages and disadvantages of the diversion are not assisted by the ROWIP.
Overall Conclusions
I have concluded that both the necessity and merits tests are met, and I propose to confirm the Order subject to the modifications detailed in my Formal Decision below and in the IOD. I propose to modify the Order to include as limitations the steps to reflect the terms of the NMA.
Formal Decision
I propose to confirm the Order subject to the following modifications:
Delete from paragraph 3 the words ‘confirmation of this order‘ and insert ‘date on which Oldham Borough Council certify that the terms of paragraph 2 above have been complied with’
Delete from the Schedule Part 3 Statement to be added: -
 the words ‘435 metres’ and insert ‘519 metres’
After the words ‘for a distance of 35 metres following stepped route’ insert the words ‘of 2 metres width’
After the words ‘for a distance of 36 metres following stepped route’ insert the words ‘of 2 metres width’
After the words ‘where Footpath 26 Oldham joins footpath 25 Oldham’ insert the words ‘then proceeding in a generally north easterly direction for a distance of approximately 84 metres before joining FP197 Saddleworth at GR 96088 04334, a total distance of 519 metres or thereabouts.’
 In the Comments column delete the words: -
‘Min. width 1 metre’ and ‘79 steps with treads ‘178 mm riser’
In the Comments column add the word: -
‘Between points A and C 30 steps and between points D and B 30 steps’
Nigel Farthing
INSPECTOR
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