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	by James Blackwell LLB (Hons) PGDip, Solicitor

	An Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 27 July 2026



	Order Ref: ROW/3356555

	The Order is made under Section 53(2)(b) of the Wildlife and Countryside Act 1981 (WCA 1981) and is known as The West Sussex County Council (Chichester No. 3: Bosham (Addition of a Restricted Byway)) Definitive Map Modification Order 2024.

	The Order is dated 24 July 2024 and proposes to modify the Definitive Map and Statement for the area by adding a restricted byway, as shown in the Order plan and described in the Order Schedule.

	There were outstanding objections when West Sussex County Council submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

	Summary of Decision: The Order is confirmed.

	[bookmark: bmkReturn]


Preliminary Matters
The Order concerns the addition of a restricted byway in Bosham. It runs from the western end of Smugglers Lane, and continues in a southerly direction until it connects with the southern termination point of footpath 2952 (FP2952). The Itchenor ferry can be accessed near to the southern termination point of the Order route, albeit the exact landing stage varies depending on time of day and the associated tide levels.  
The original application sought the addition of a bridleway to the Council’s definitive map and statement (DMS). However, upon review of the application evidence and its own additional archive evidence, the Council concluded that an Order should be made for the addition of a restricted byway, and not a bridleway. This is because they considered the evidence was sufficient to reasonably allege an ancient vehicular route may once have existed over the claimed route. 
However, subject to exception, unrecorded rights for mechanically propelled vehicles were extinguished by the Natural Environment and Rural Communities Act 2006 (NERC Act). This means the route’s highest possible status would now be a restricted byway and not a vehicular road. An Order was therefore made on this basis. 
Whilst objections have been made in connection with the Order, no one appears to dispute that the claimed route is a public right of way. Indeed, the Objectors say the route is a public footpath, but question the route’s suitability as a bridleway or restricted byway. 
Whilst I fully acknowledge the points raised in this regard, the Wildlife and Countryside Act 1981 is limited to ascertaining the existence of public rights of way, but not the respective merits of those rights. Indeed, confirmation of the Order would not create a new restricted byway, but instead would formally record a restricted byway found to subsist. This means its respective merits as a restricted byway are not relevant to confirmation of the Order, and I cannot consider factors such as its need, suitability, safety or environmental concerns. 
The Council has taken a neutral stance in terms of the Order’s confirmation. Whilst an objector claims this is unreasonable, the Council is fully within its rights to do so. Indeed, the ultimate decision as to whether or not the Order is confirmed rests with the Secretary of State. 
Main Issues
In this instance, the Order has been made under Section 53(2)(b) of the WCA 1981 on the basis of an event specified in Section 53(3)(c)(i), namely the discovery of evidence which shows that a right of way subsists, or is reasonably alleged to subsist, which is not currently shown in the Council’s DMS. 
Whilst a DMMO can be made on the basis that a public right of way is reasonably alleged to subsist, the standard of proof is higher for the Order to be confirmed. At this stage, evidence must show, on the balance of probability, that a restricted byway subsists over the claimed route. 
The case in support of the Order is founded on historic documentary evidence, which means the provisions of s32 of the Highways Act 1980 are relevant. When considering whether a public right of way exists, these provisions require me to take into consideration any map, plan or history of the locality tendered in evidence, or any other relevant document provided, and give these documents such weight as appropriate in the circumstances. 
Reasons
Historical Commercial Maps
Various historic maps depict a way which broadly aligns with the Order route. These include the Yeakell and Gardner’s Sussex Map 1778-1783, the Gardener and Gream Map 1795, the Greenwood and Greenwood Map of Sussex 1825, Mudge’s Map 1873 and Bartholomew’s Map in both 1902 and 1920. On all of these maps, the route is depicted in a similar way to other public roads in the area, including Smugglers Lane and/or Lower Hone Lane, both of which connect with the route’s northern termination point. 
On some of them, the route is also clearly referenced as a road (when cross-referenced with the associated key). In particular, the route is shown depicted as a “cross road” on the Greenwood and Greenwood Map, and a “secondary” motoring road on the Bartholomew’s map (1920).  Although not in themselves demonstrative of public rights, these maps do point to a physical way having existed along the Order route since the late 18th century, and also provide a good indication of the route’s perceived status around the times they were drawn up.
Nonetheless, it is important to highlight that the route provides access to the Itchenor ferry, which is known to have been operating for more than 400 years. Irrespective of status, the route has therefore long provided an important connection within the local community, and its depiction on these maps must be considered within this context.
OS Maps
The Order route has consistently been shown on Ordnance Survey mapping since its origins in the early 19th century, although the way it has been depicted has varied notably. In the earliest editions from the early 19th century, the route is shown in a similar way to other surrounding roads, including Smugglers Lane and Lower Hone Lane. In 1873, the route is shown as a double dashed line between the boundary lines of the neighbouring plots. Whilst the double dashed line appears slightly narrower than adjoining routes, this depiction is consistent with other roads in the area.  
Around 1900, the route is partly demarcated by a double dashed line between the plot boundaries, which is consistent with the route being a road or track. However, it does appear to be separated from the adjoining roads by a dashed line. In editions soon after (1901 and 1903), the route is either not shown at all, or is shown as a single line, different to the double solid lines of the surrounding road network. 
In a 1923 edition, the route is not shown. In a 1935-61 edition, the route is labelled as a fenced footpath, and is coloured differently from the surrounding roads. In a 1945-47 edition, it is shown unshaded between narrow solid lines, which is consistent with either a minor road or a “bad road under 14’”. Thereafter, the route is depicted as a solid dashed line in 1957 (again different to the surrounding road network), and is then labelled as a footpath again in 1968. 
This list is not exhaustive, as other editions have also been cited by parties. However, these examples help illustrate the route’s varied depiction on OS mapping since its inception in the early 19th century. 
Irrespective of the route’s status, these maps are certainly helpful in establishing its physical existence throughout the last few centuries. In the earlier editions during the 19th century, the route’s depiction seems to be more consistent with other local roads. During the 20th century, the route’s depiction varies more widely, but is more commonly distinguished from the adjoining road network in some way. Whilst OS maps are not demonstrative of public rights in themselves, this suggests the route’s perceived character or status may have evolved over time.
Inclosure
The claimed route is shown on the Bosham and Funtingdon Inclosure plan of 1834 in a similar way to other public roads, including Smugglers Lane and Lower Hone Lane. This may be consistent with the route being a public carriage road around this time, albeit given no reference to the application route is made in the award itself, its evidential value is limited. 
Tithe Map
The claimed route is also depicted on the tithe map for Bosham, and is bounded on both sides by adjacent plots and fields. This is again similar to how other public highways are depicted on the same map. However, whilst tithe maps are helping in demonstrating the physical existence of a route, they can generally give no more than an indication as to status, nor confirm whether any way is public or private. Indeed, it was not the job of the tithe commissioners to ascertain the status of roads or other routes, and both public and private routes would have had the same impact on tithable values. 
County Survey
A county survey of highways maintainable at the public’s expense was carried out by Charles Adock in 1894. Whilst the Order route is depicted on the associated map, it does not correspond to any of the six colours used in the key to classify the type of highway. The route is also not mentioned in the report. This contrasts with both Smugglers Lane and Lower Hone Lane, both of which are shown coloured green (labelled as a “fifth” road” in the road hierarchy set out in the key). Whilst the route’s inclusion on the map may suggest it was considered a road of unknown status, the lack of colouring means it is difficult to draw any particular conclusions on its perceived status. 
Finance Act Documents
The Finance Act 1910 introduced a new land tax which was levied on the basis of incremental land value. As part of its implementation, a detailed survey of land was undertaken across the country to establish the baseline value of individual plots (or hereditaments). Public highways were generally excluded from any hereditament, as they were not subject to any associated levy. 
The claimed route is shown in white on the valuation map, outside of any numbered hereditament. In turn, there is a strong possibility that it was considered to be a public highway by the district valuers, and routes depicted in this way were most commonly (but not always) considered vehicular highways. 
Nonetheless, it is worth highlighting that the underlying base map used for the purpose of the valuation shows the route depicted by a narrower solid double line within the area shaded white. This could point to the route being physically narrower than the uncoloured area shown on the valuation map, which introduces a degree of ambiguity over its character and status. However, Lower Hone Lane is depicted in a similar way – which suggests vehicular rights would not be incompatible with how the route is shown on the map.   
An objector refers to other public footpaths in the area which are shown in a similar way to the Order route on the Finance Act map. However, such comparisons must be treated with caution, as I cannot rule out higher rights having once subsisted over those paths.  
Rights of Way Survey 
The Rights of Way Act survey 1932 again shows the route in a similar manner to other roads in the area, including Smugglers Lane and Lower Hone Lane (although the version seen by the Applicant shows the route coloured in grey, whereas the version seen by the Council shows no colouration). Nonetheless, both versions appear to show footpaths and bridleways coloured differently. Noting the route’s importance for public access to the Itchenor Ferry, this does suggest the surveyors likely considered the route to be a public road. 
There are examples of other known local footpaths which are demarcated in the same way on this map, which does introduce a degree of ambiguity over the route’s perceived status on these maps. However, as mentioned, such comparisons must be treated with caution, as I have no way of knowing whether higher rights may subsist. 
Definitive Map Evidence
The route is not shown on the first definitive map nor associated statement (approved in 1963). Whilst it is possible that surveyors did not consider a public right of way existed over the route, its omission from the map and statement is also consistent with it having been regarded as a public road, and therefore outside the scope of the definitive map survey. 
Moreover, in the first definitive statement in 1963, the descriptive entry for FP2952 says: “From the highway leading to Lowerhone Farm, Bosham, in a southerly direction along the foreshore to the southern end of the same highway, continuing over the foreshore to the water mark”. This more clearly points to the surveyors considering the Order route to be a public highway. 
Other Archive Evidence 
The Goodwood Estate Map 1794 shows the Order route in a similar way to other nearby roads. Much like the other commercial maps referenced, this is helpful in demonstrating the route’s physical existence around this time, as well as its perceived status.  
Plans and books of reference were prepared in conjunction with the Langstone & Chichester Harbour Docks and Reclamation during 1881 – 1882, a project which is said to have primarily concerned the construction of embankments. One of these plans shows the southern part of the claimed route in a similar style to other minor roads in the area (the mapping for the area further north of this is left blank). Again, this points to the surveyors perceiving the route as some kind of road around this time. 
The route is shown unshaded on the land utilisation survey 1958 – 1974, whereas the adjoining roads are coloured orange and labelled as “transport” routes. This suggests the route was not perceived as a road around the time of this survey. 
Physical Character
Photos taken around the 1890s, 1906 and 1918 all show the Itchenor ferry as a small rowing boat. Whilst just snapshots in time, these photos are illustrative of the boat’s limited capacity - consistent with it primarily being used to transport foot passengers.
The painting “Travelling Harvesters” (1897) is said to show a group of harvesters walking away from the ferry towards the Order route. As an artistic work, it was not produced for the purpose of recording highway rights and cannot reliably establish the character or status of the route. Nonetheless, it does again point to the route’s physical existence, and also indicates it might have been used by pedestrians around this time.  
The route is now relatively narrow, and is bordered on either side by drainage ditches and mature trees and foliage. At present, it is therefore physically more consistent with a footpath than a vehicular road. A photograph from around 1918 shows the southern end of the route looking similar to how it looks today, which suggests this part of the route has changed little over the last century. However, the photo only shows the very end of the route emerging from beyond the trees, which means it is difficult to draw any firm conclusions on most of the route’s physical character around this time. Moreover, the route’s physical character is not indicative of legal nor historic status, as it may have changed over time. 


Conclusions of Documentary Evidence
The Applicant says that historically, the Order route was likely used by horse and carts to transport passengers and goods to and from the ferry landing stage. Conversely, the Objectors contend that the ferry has only ever transported foot passengers (rather than goods), and accordingly, that the Order route has only ever been used by pedestrians. Indeed, they say the route’s depiction on much of the historic mapping may be attributed to its importance to the local communications network, given its link to the ferry. They also suggest the route’s depiction may have been misleading on certain maps, as many appear to show the route encompassing the whole of the area between the two neighbouring plots – whereas in reality, the route is much narrower. 
These points are not without merit, and the route’s connection with the Itchenor ferry may partly explain its prominence within the documentary record - irrespective of its status. However, I am not persuaded these factors sufficiently account for the consistent manner in which the route is distinguished from other footpaths and rights of way in the area, nor the consistency with which the route has been depicted in a manner comparable to the surrounding road network, over such a considerable period of time. 
Over multiple centuries, the route is consistently shown on commercial mapping in the same manner as adjoining roads. It is shown similarly on the 1794 estate map, harbour reclamation plans, Inclosure and tithe records. The Finance Act documents, which provide strong evidence of public highway rights, are consistent with the route carrying vehicular rights. The Rights of Way survey and Definitive Map evidence are also consistent with the route having been perceived as a road by surveyors during the twentieth century. Overall, the evidence therefore presents a compelling and coherent picture of the route having historically formed part of the public road network. Whilst the route’s character may long since have evolved, this status would subsist unless formally extinguished. 
When the evidence is considered cumulatively, I am therefore satisfied it shows, on the balance of probability, that the route historically carried public carriageway rights. By virtue of the Natural Environment and Rural Communities Act 2006, any public rights for mechanically propelled vehicles are no longer capable of subsisting over the route, with the consequence that the highest rights now capable of being recorded are restricted byway rights. Accordingly, I conclude that the evidence demonstrates, on the balance of probability, that a restricted byway subsists over the Order route.
Other Matters
In more recent years, evidence suggests the route has been used by cyclists, with photos showing cyclists also using the Itchenor ferry. However, photos of cyclists and cyclist route maps do not readily affect the interpretation of the historic documentary evidence referred to above, as this evidence is more closely related to recent user, and does not confer any particular status over the route. 
Photos also show various signage in and around the Order route which is consistent with it being considered a footpath. However, this is again more recent, and has little bearing on the conclusions drawn from the historic documentary evidence. 
Objectors are concerned that confirmation of the Order would result in cyclists using FP2952. Whilst this issue is not relevant to whether a restricted byway subsists over the claimed route, confirmation of the Order would not change the status of this footpath – and cyclists would not be permitted to use it. 
An objector says that a right of way cannot arise unless user activities were without force, without secrecy and without permission. However, these factors primarily concern user cases, where such evidence is needed to demonstrate presumed dedication under s31 of the Highways Act 1980, or inferred dedication under common law. 
Whilst an objector says that ancient vehicles would not have been able to traverse the intertidal area at the southern termination point of the Order route, this factor is of limited relevance - as the claimed route does not encompass this area. 
A number of objectors contend that the width recorded in the made Order is inaccurate and that the route is narrower in places. However, the legal width of a highway is not necessarily defined by the extent of the worn path. My observations during the site visit do not suggest that the widths specified in the Order are obviously erroneous, and little compelling documentary or physical evidence has been provided to support an alternative width. Accordingly, I do not consider that the widths recorded in the Order should be amended. 
Conclusion
Based on the evidence before me, I am satisfied, on the balance of probability, that a restricted byway subsists over the claimed route. Having regard to these and all other matters raised in the written representations I conclude that the Order should be confirmed.
Formal Decision
The Order is confirmed. 
James Blackwell
Inspector
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