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	[bookmark: bmkTable00]Second Interim Order Decision

	Inquiry opened on 10 September 2024

	by A Spencer-Peet BSc(Hons) PGDip.LP Solicitor (Non Practicing)

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 17 August 2026



	Order Ref: ROW/3317931M1

	This Order is made under Section 53 (2) (b) of the Wildlife and Countryside Act 1981 (the 1981 Act) and is known as The East Sussex (Public Footpath Ringmer 33, Barcombe 73a, Barcombe 73b, Barcombe 73c, Barcombe 74) Definitive Map Modification Order 2022.
East Sussex County Council submitted the Order for confirmation to the Secretary of State for Environment, Food and Rual Affairs.

	The Order was dated 22 July 2022 and proposed to modify the Definitive Map and Statement for the area by adding a footpath as shown in the Order plan and described in the Order Schedule.

	The Order was the subject of an Interim Order Decision dated 18 December 2024. In accordance with Paragraph 8(2) of Schedule 15 to the 1981 Act I gave notice of my proposal to confirm the Order with modifications.
Three objections and four representations were received in response to the notice.

	Summary of Decision: The Order is proposed for confirmation subject to the modifications set out below in the Formal Decision.

	[bookmark: bmkReturn]


Procedural Matters
1. The effect of the Order, if confirmed with the modifications I proposed in my Interim Decision (“ID”) dated 18 December 2024, would be to record a bridleway between points A-B-C-D-E-F, and to record a restricted byway between points F-G-H-I and between points F-J-K as shown on the proposed modified Order plan.
2. An objection by the Order Making Authority (OMA) was made in response to the advertising of the proposed modifications. In the first instance, the OMA considers that the documentary evidence in this case is limited in terms of the status of the route and that any final decision should be based on the user evidence as described within the ID. The OMA further considers that in the event that it is found there is sufficient documentary evidence to determine the status of the route, then that evidence leans towards the entirety of the route being a bridleway. 
3. The OMA also raises concerns that the ID removed the Limitations as described within the Schedule to the Order, despite those limitations still being present at the time of my site visit. Furthermore, the OMA maintains that the width on the ground of part of the modified route between points J-K, would seem narrow for a restricted byway, and seeks clarification as whether the proposed modification to the status of this part of the Order route causes any conflict with the widths as contained within the Order.
4. A number of representations were also submitted in response to the ID. Those representations predominately concern responses by statutory and interested parties to the objections raised by the OMA to the ID. However, one of those representations maintains that the conclusions in the ID are incorrect, in that there is evidence to support the contention that the entirety of the Order route should be recorded with the status of byway open to all traffic (“BOAT”).
5. This Decision should be read with my ID dated 18 December 2024.
The Main Issue
6. The main issue remains whether the evidence before me is sufficient to show, on the balance of probabilities, that public rights claimed over the Order routes subsist. With regards to the modifications proposed in my ID, the main issue is whether there is any evidence or argument which has a bearing on the modifications proposed in paragraph 44 of my ID and which might indicate that those modifications should be amended or not pursued.
Reasons 
7. In terms of the Tithe map evidence referred to within the ID, the OMA maintains that the map is of such poor condition that it should not be considered when determining the status of the Order Route. However, whilst the copies of the Tithe Maps for Ringmer and Barcombe as provided in evidence by the OMA are not sufficiently clear as to provide supporting information, the copy Tithe Map and records from the National Archive as provided by the Open Spaces Society (OSS) do clearly show parts of the Order route between points A-B-C-D-E-F and F-J-K, and further depicts a track which runs north from point F, but which does not reach point G as shown on the Order plan.
8. The OMA further raises concerns that importance should only be given to the details provided on the Finance Act 1910 map if details of the accompanying field book could be reviewed. In this respect, the ID acknowledges that no field book details have been provided in evidence by any party. It is also acknowledged that records such as the Finance Act map on their own are not definitive. However, the details provided are part of the jigsaw puzzle to be considered alongside other evidence and my view remains that the depiction of parts of the Order Route on the valuation map shown uncoloured and unnumbered so that it is outside of hereditaments, provides supporting evidence of a public vehicular highway.
9. As will be seen from the ID, I have found that the 1856 Lewes and Uckfield Railway records cannot be considered to be new evidence that has been discovered, given that the railway map appears to have been looked at during the preparation of the Definitive Map in the 1950s. Nonetheless, it appears that other evidence provided in support of the application is new and whilst this decision cannot reconsider the same evidence that appears to have previously been examined when the Definitive Map was being prepared, the new evidence can be considered in the context of the details that were previously provided and examined. Furthermore, whilst the records regarding the sale of a mill refer to the route as being a “footpath or bridle road” when mentioning that no tolls were collected from pedestrians or horse riders, at the start of the correspondence between the solicitor and the landowner, clearly refers to the belief that this part of the route is a “bridleway and footpath”.
10. The OMA has further put it to me that given part of the Order route between points A-B-C-D-E-F-J-K is not currently recorded as adopted highway at present, it is likely that was due to it having been stopped up or diverted. Whilst I acknowledge the OMA’s view on this, no documentary evidence has been provided which demonstrates that the route through Barcombe Mills between points A-B-C-D-E-F-J-K was stopped up or diverted.
11. Objections to the ID received from the Green Lanes Association (the Association) concern the sections of the Order route between points A-B-C-D-E-F and between points F-J-K. In terms of the section of the route between points F-J-K, the Association maintains that the ID has incorrectly applied the exemptions contained within section 67 of the Natural Environment and Rural Communities Act 2006 (NERC).
12. Section 67 of NERC came into operation on 2 May 2006 and extinguished any public rights to use mechanically propelled vehicles (MPVs) over a way that was either not shown on the Definitive Map and Statement (DMS) or was shown on the DMS as a footpath, bridleway or restricted byway, subject to certain exceptions. Section 67(2)(b) NERC provides that public rights for MPVs will not have been extinguished if, immediately before 2 May 2006, it was not shown in the DMS as a public right of way but was shown in a list required to be kept under section 36(6) of the Highways Act 1980. In this instance, from the evidence before me and as confirmed by the OMA, the section of the Order route between point K to a point west of J was on the List of Streets prior to 2 May 2006. Consequently, the exception under section 67(2)(b) of NERC applies and, therefore, MPV rights have been preserved over this section of the Order route.
13. The OSS has put it to me that there would be no need to make an Order in respect of the section between point K to a point west of J, as it is considered to be ordinary highway. The OMA maintains that this section is listed as an adopted highway, but that it would be for me to decide whether the evidence supports its inclusion on the DMS.
14. Section 66(1) of the 1981 Act sets out that a BOAT means a highway over which the public have a right of way for vehicular and all other kinds of traffic, but which is used by the public mainly for the purpose for which footpaths and bridleways are so used. In this instance, due to part of this section’s limited width and given that MPV rights have only been preserved between point K to a point west of point J, this section of the Order route meets that definition under section 66(1) of the 1981 Act, and it should therefore be recorded within the DMS as a BOAT.  
15. Therefore, given the provisions of section 66(1) of the 1981 Act and by reason of this section’s inclusion on the List of Streets prior to May 2006, I will propose to modify the Order to record that section of the Order route between point K to a point west of point J, as a BOAT within the DMS. In that respect, I will also propose to modify the Order plan by inserting point J1 between point K and point J, to demarcate the extent of where MPV rights have been preserved on the Order route.
16. In terms of the objections regarding the section of the Order route between points A-B-C-D-E-F, the Association has provided a number of additional plans and maps. The 1922 OS Tourist Map that has been provided is clearer than the copy previously seen in evidence and depicts a route through Barcombe Mills, highlighted in yellow between two black lines, which would correspond with those parts of the Order route between points A-B-C-D-E-F-J-K. That plan also appears to show part of the section F-G-H-I as uncoloured. In those respects, that depiction of a route on the Ordnance Survey (OS) map was considered as part of the ID and, whilst that evidence has been considered in conjunction with all the other documentary evidence submitted, as mentioned in the ID it is the case that OS maps have, since the late 19th century, carried the disclaimer that routes shown provide no evidence of the existence of a public right of way. 
17. The Association has further provided copies of the 1902 and 1922 Bartholomew Maps which are significantly clearer than the 1940 Bartholomew Map which was considered as part of the ID. Nonetheless, I have concerns regarding the scale of these maps and, in particular, what routes are shown at Barcombe Mills. These maps show two routes through Barcombe Mills which appear to conjoin close to or at Barcome Mills railway station. One of the routes is coloured, whilst the other parallel route to the north is uncoloured. Given that none of the other contemporary maps, such as the 1895, 1899, 1910 nor 1922 OS maps, show two routes that join close to the railway station, the concern here is that the uncoloured route represents parts of what is now Hayes Lane and parts of Barcombe Mills Road located west of point K. 
18. Furthermore, if the coloured route east of the railway station and through Barcombe Mills shown on these maps depicts the Order route, then it is noticeable that there is a pronounced curve in the alignment of the route close to what would be point F. All other contemporary maps and plans of the time show that feature not as a sweeping curve, but rather show it as an almost right-angled turn in the alignment of that route.
19. In light of these factors, I have concerns over what routes are depicted as well as the accuracy of the additional Bartholomew Maps that have been provided. Notwithstanding those substantial concerns, and whilst acknowledging the judgement extract from the Commission for New Towns and Worcestershire v J J Gallagher Ltd [2002] EWHC 2668, which refers to categories of coloured roads shown on Bartholomew Maps, it must also be noted that the key to those maps very clearly states that the “representation of a road or footpath is no evidence of the existence of a right of way”.
20. The Association further contends that it would be implausible that different levels of public rights would have existed over different portions of the route, maintaining that none of the maps that have been considered show any change in the depiction of the route at point F. In that respect, as noted in the ID, there does appear to be a change in the depiction of the route at that location on the Finance Act 1910 records, with parts of the Order route between points F-J-K and F-G-H-I shown as a white road, with the remaining section of the Order route being shown as being within a hereditament.
21. In addition to the above, the Association has further put it to me that evidence concerning the toll gate, which was located between points E-F, has not been fully considered. In that regard, and as noted within the ID, a Sussex Industrial Archaeology journal extract provided that an allegation, rather than being testimony as put to me by the Association, had been made by a toll collector in the 1930s that lorries would stop short of the toll gate and that those lorry operators would then carry their loads across the toll gate, thereby avoiding paying the toll. The Association contends that lorries were therefore able to drive almost all the way to the toll gate over the section of the route between points A-B-C-D-E.
22. Whilst that matter and the allegation made by a toll collector in the 1930s were considered as part of the ID, the extract does not provide details of where any such lorries did stop, to which side of the toll gate any such vehicles stopped, nor how frequent that action was carried out. The charging of tolls suggest that it was a private road to vehicles who could use it if the toll were paid.
23. The Association has further put it to me that the implications of the Countryside Act 1968 have not been given proper consideration within the ID, and with regard to why cyclists were not charged tolls. In that respect, prior to 1968 cycle use was not permitted on bridleways, and the Association considers that it would have been possible for carriage rights to have been established by the use of the route by cyclists alone. 
24. In that respect, the conclusions reached within the ID included that no toll was charged for cyclists, horse riders or pedestrians as it was likely that the landowner was aware that bridleway rights existed over this section of the Order route. However, given that bicycle use was not permitted on bridleways prior to 1968, and by reason that the list of toll charges specifically included those travelling by various sizes of carriage and horse teams, I find that it is more likely that those passing through the toll gate on bicycles were by permission of the landowner.
25. The Association further considers that there must have been sufficient use between 1940 when all tolls had ceased, and 1947 when land between point K to a point west of point J was conveyed to East Sussex County Council, for a dedication of a public right of way under common law. Additionally, the Association considers that, whilst that 1947 conveyance document only refers to that section of the Order route between point K to a point west of point J, the rights described as being preserved must also have applied to the remainder of the route between points J-F-E-D-C-B-A given that it was likely the Order route was the only route through Barcombe Mills at that time. Furthermore, the Association has put it to me that the 1947 conveyance refers to “the public right of bridleway or otherwise” which, it is maintained, indicates that higher rights than that of bridleway were preserved. 
26. In respect of those matters, it was not known whether the use of the alternative route via the military bridge by the public was permitted at that time, and especially during the period when the threat of invasion had passed. The Association has not provided evidence relating to the amount of any use over the Order route during that time, and it would be speculation that there was, with any certainty, sufficient use to raise the presumption of dedication at common law based on the evidence before me. Furthermore, in terms of the Order route, the conveyancing document relates to the sale of land and the rights to be preserved, only between point K to a point west of point J and if reference to “or otherwise” was intended to reflect higher rights such as those of a restricted byway, then such rights would have also only been preserved over that section alone.
27. The Association maintains that details provided from the 1947 conveyance document and the construction of the military bridge indicate potential exemptions to the extinguishment of MPV rights under NERC and apply on that section of the Order route between points A-B-C-D-E-F-J. In that respect and as noted above, the referenced conveyancing document only related to the sale of land between point K to a point west of point J. Nonetheless, even in the event that the rights described as being preserved within the 1947 conveyance also applied to the remainder of the Order route, I do not consider that the exemptions provided under NERC as referred to me by the Association, would apply here.
28. In the first instance, the exemption under section 67(2)(c) NERC does not apply as the conveyance did not create, on terms that expressly provided for it to be, a public right of way for MPVs. Furthermore, there is no evidence to suggest that a public right of way for MPVs over the Order route was created by the construction of the military bridge. Whilst it is also clear from the evidence that vehicles did use part of the Order route, a toll was collected prior to 1st December 1930 indicating that part of the route was a private road for which vehicle use was allowed if permitted by payment of the toll. The exemption under section 67(2)(e) therefore would not apply here.
29. The Association also considers that the Definitive Map records support the contention that the Order route was part of the ordinary road network, and that a screen shot from the East Sussex County Council website of adopted roads in January 2018 shows the Order route between points K-J-F as having been adopted. 
30. In those respects, as noted in the ID, it may well have been that at the time of the Parish survey it was thought that the Order route was a public highway. The finding that the Order route comprises bridleway and restricted byway rights, results in no such cul-de-sac routes. Furthermore, whilst the provided website screen shot is noted, it has been put to me that that was due to an error with the Council’s online records. In that respect and given that a similar screen shot as provided by others in evidence, alongside information in the form of the Highways Terrier records, only show that the adopted highway extended to a point west of point J. I therefore agree that the January 2018 screen shot does appear to have included incorrect details.
31. The Association further refers to a photograph of a car as provided in evidence by the Mid Sussex Area Bridleway Group (MSABG) and which, it is maintained, shows the Order route was used by motor vehicles prior to 2017. The referenced photograph appears to show a parked vehicle south of point A on the Order plan, and it further appears that the user of that vehicle is in the process of either removing or storing boats or kayaks on the roof of the car. Therefore, that photograph provides no supporting evidence that the Order route should be recorded as a public highway with vehicular rights. Whilst I also note the evidence of modern speedbumps having been located on a section of the Order route, these are no indication that the route is a public vehicular highway. 
32. The OMA seeks confirmation of why a limitation in the form of a field gate located close to point F was removed from the Order, and further raises a concern that a section of the Order route running for twenty metres east of point K being of only two metres wide would seem narrow for a restricted byway. In those respects, for any limitation to the public’s use to be included in an Order it needs to be shown it was in place when the route was dedicated. Furthermore, and in respect of the above finding that the section of the Order route between point K to a point west of point J should be recorded as a BOAT, that status would not cause any conflict with the widths contained within the Order, and consequently no further modification is required in that regard.
33. In response to the previously proposed modifications, the MSABG have made further representations that the user evidence previously considered is sufficient to raise the presumption that bridleway rights should be recorded over the Order route. In that respect, whilst those submissions are noted, for the reasons given in the ID and above, the modifications proposed would result in right to use the Order route on horseback. I therefore do not find it necessary to reconsider that user evidence again here. 
Overall Conclusions
34. Whilst it is clear that there exists some conflicting evidence in relation to the status of sections of the Order route, I conclude that there is sufficient documentary evidence to find that the section of the Order route as shown between points A-B-C-D-E-F on the Order plan is a long established but unrecorded bridleway. Furthermore, I conclude that there is sufficient documentary evidence to make a finding that the sections of the Order route as shown between points F-G-H-I and F-J-J1 on the modified Order plan was a public highway with vehicular rights. However, by reason of the provisions of the NERC Act, in this instance the public right to use MPVs over these sections of the Order Route have not been preserved. Consequently, I conclude that the sections of the Order route as shown between points F-G-H-I and F-J-J1 on the modified Order plan are public highways of restricted byway status.
35. Additionally, there is evidence that the section of Order route between points J1-K should be shown as public highway with vehicular rights, with rights to use MPVs over that section having been preserved by reason of its inclusion on the List of Streets and given the exception provided by section 67(2)(b) NERC.
36. Having regard to the above and all other matters raised at the Inquiry and in the written representations, I conclude that the Order should be proposed for confirmation with modifications. 
Formal Decision
37. I propose to confirm the Order subject to the following modifications:
In the Order Title and Paragraph 3 of the Order:
· Delete the text “(PUBLIC FOOTPATH RINGMER 33, BARCOMBE 73a, BARCOMBE 73b, BARCOMBE 73c, BARCOMBE 74)” and replace with:
“(BRIDLEWAY RINGMER 33, BRIDLEWAY BARCOMBE 73a, BRIDLEWAY BARCOMBE 73b, RESTRICTED BYWAY BARCOMBE 73c, RESTRICTED BYWAY AND BYWAY OPEN TO ALL TRAFFIC BARCOMBE 74)”
	In Part I of the Order Schedule:
· Delete the text “A route comprising a public footpath” and replace with “A route comprising a bridleway, a restricted byway and a byway open to all traffic”
· Delete the text “The public footpath commences” and replace with “The public bridleway commences”
· Delete the text “the footpath continues” and replace with “The bridleway continues”
· Delete the text “From point F” and replace with “The restricted byway commences within the civil parish of Barcombe at point F at TQ 4331 1490.”
· Insert after the text “until it reaches point J at TQ 4322 1490.” “At point J the route continues in a west by north direction for 20 metres until it reaches point J1 at TQ 4319 1490.” 
· Delete the text “At point J the route continues in a generally west by north direction for 170 metres” and replace with “The Byway Open to all Traffic commences at point J1 and continues in a generally west by north direction for 150 metres”
· Where the widths are referred to, delete all reference to “footpath” and replace the first three references with “bridleway”, the fourth reference with “restricted byway”, the fifth reference with “restricted byway and byway open to all traffic”, and the sixth reference with “byway open to all traffic”.
In Part II of the Order Schedule:
· In the Type column for Ringmer 33, and Barcombe 73a and 73b replace “Footpath” with “Bridleway”.
· In the Type column for Barcombe 73c replace “Footpath” with “Restricted Byway”.
· In the Type column for Barcombe 74 replace “Footpath” with “Restricted Byway” and add “Public Byway Open to all Traffic” underneath. Delete “4305 1493” in the To column and replace with “4319 1490” and delete “Barcombe Mills Road” in the Termination column and replace with “Barcombe Restricted Byway 73”. Alongside the addition of “Public Byway Open to all Traffic” insert “4319 1490” in the From column, insert “4305 1493” in the To column, insert “Barcombe Byway Open to all Traffic 74” in the Commencement column, and insert “Barcombe Mills Road” in the Termination column.
Delete Part III of the Order Schedule
On the Order Plan:
· Insert point “J1”. 
· In the Key insert the notation for bridleway, restricted byway and byway open to all traffic. 
· Delete the text “Order Route - - - - A through to K” in the key.
· Amend the route notation between points A and F to show a bridleway.
· Amend the route notation between points F and I and F and J1 to show a restricted byway.
· Amend the route notation between points J1 and K to show a byway open to all traffic. 

38. Since the confirmed Order would show a highway of one description, a way which is shown in the Order as a highway of another description, I am required, by reason of Paragraph 8(2) of Schedule 15 to the 1981 Act to give notice of the proposal to modify the Order and to give an opportunity for objections and representations to be made to the proposed modifications. A letter will be sent to interested persons about the advertisement procedure.

Mr A Spencer-Peet   
INSPECTOR














































Order Map

[image: A copy of the order map containing the red ink modifications mentioned in the decision. ]
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