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	Site visit made on 27 July 2026

	by Claire Tregembo BA(Hons) MIPROW

	An Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	
Decision date: 12 August 2026



	Order Ref: ROW/3356955

	This Order is made under section 119 of the Highways Act 1980 and is known as The Cornwall Council Public Footpath No. 37 Wendron (Part) (Boquio Farm) Public Path Diversion Order 2024.

	The Order is dated 13 August 2024 and proposes to divert the public footpath shown on the Order plan and described in the Order Schedule.

	There was one objection outstanding when Cornwall Council submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

	Summary of Decision: The Order is confirmed subject to modifications set out in the Formal Decision. 

	[bookmark: bmkReturn]


Preliminary Matters
The objector considers the Order has not been properly made because it will come into effect on confirmation rather than at a date when Cornwall Council (the Council) certify any works required to bring the new footpath into a fit condition for use by the public are complete. Having reviewed the Order, it is capable of confirmation if no works are required. If works are required, it is within my powers to modify the Order so that the existing footpath is not extinguished until any required works are certified as complete. 
Main Issues
1. Section 119(6) of the Highways Act 1980 (the 1980 Act) involves three separate tests for an Order to be confirmed. These are;
Test 1: whether it is expedient in the interests of the landowner, occupier, or the public for the path to be diverted. This is subject to any altered point of termination of the path being substantially as convenient to the public.
Test 2: whether the proposed diversion is substantially less convenient to the public.
Test 3: whether it is expedient to confirm the Order having regard to the effect which (a) the diversion would have on public enjoyment of the path as a whole, (b) the coming into operation of the Order would have as respects other land served by the existing public right of way, and (c) any new public right of way created by the Order would have as respects the land over which the right is so created and any land held with it.
In determining whether to confirm the Order at Test 3 stage, (a)-(c) are mandatory factors. On (b) and (c) of Test 3, the statutory provisions for compensation for diminution in value or disturbance to enjoyment of the land affected by the new paths must be taken into account, where applicable. 
Regard must also be had to any material provision contained in a Rights of Way Improvement Plan (ROWIP) for the area under section 119(6A). Other relevant factors are not excluded from consideration and could include those pointing in favour of confirmation. 
2. Part of the existing footpath is obstructed by buildings. When comparing the existing footpath to the proposed footpath, I will disregard any obstructions that prevent or diminish use of the existing footpath and apply the above tests as if the full length of the legally recorded footpath is open and available for use. 
Reasons
Whether it is expedient in the interests of the owner, lessee, or occupier of the land that the path in question should be diverted
3. The landowner made the application for the Diversion Order because the existing footpath travels through land to the west of property called Skylark Barn which is used as amenity space. The applicant considers the existing footpath negatively affects the privacy of the occupiers. Furthermore, when walking the Order route in an easterly direction, walkers have clear views into the windows of the dwelling impacting on the privacy of the occupiers. 
4. In August 2023 Defra published guidance on diversions and extinguishments of public rights of way that pass through private dwellings, their curtilages and gardens, farmyards, and industrial or commercial premises (the 2023 Guidance). It states, reducing or eliminating the impact of the current route of the right of way on the owner and/or occupier, in terms of privacy, security and safety, are important considerations to which due weight should be given’. 
5. At the time of my site visit the area in front of Skylark Barn appeared to be being used as a garden with seating and close mown grass. The proposed footpath will run along the edge of an agricultural field. Therefore, the diversion will allow the occupiers of Skylark Barn to make full use of their garden and increase their privacy. It will also improve privacy of the dwelling as walkers would no longer walk directly towards or past the front of the property where there are large windows.
The existing footpath also passes close to and through other dwellings. The Town and Country Planning Act 1990 allows planning authorities to make an Order to stop up or divert any footpath if they are satisfied it is necessary to do so in order to enable development to be carried out. However, no such Order appears to have been made when the buildings were converted to dwellings.
Whilst the applicant states the Order was made to improve the privacy at Skylark Barn, the proposed diversion will also improve the privacy and security of the other residential properties through which it passes. Furthermore, the existence of a public footpath through properties can have a negative impact on their value and affect their sale. 
6. Therefore, I am satisfied it is expedient to divert the footpath in the interests of the owners and occupiers of the properties affected by the line of the existing footpath. 
Whether the new path will not be substantially less convenient to the public
Footpath 37 and the connecting bridleway are along the access track to Boquio Farm, and the existing footpath passes through the original farmyard. The proposed diversion will move the footpath to the north straightening it out and shortening it by 11m. There are no objections to the diversion of this section of footpath. 
7. The rest of the existing footpath runs through the middle of amenity space for Skylark Barn, which appears to have been a narrow field prior to the conversion to a dwelling. The proposed footpath will run along the edge of the agricultural field to the south entering through a field gate. The objector considers the field gate makes the Order route less convenient because it introduces a limitation which is heavy and difficult to use with no clear indication of where the latch is when approaching the gate from the east. 
8. As the Order route is a cul-de-sac, walkers will first encounter the gate from the east. Whilst it was not obvious where the latch was on approaching the gate, I found the gate easy to open and well maintained. The Order specifies that the gate needs to be in accordance with British Standard (BS) 5709:2018 for gates, gaps, and stiles which requires latches to be ‘visible and accessible’, ‘smoothly and easily operable with one hand from both sides of the gate by all path users, operatable by a stick, by persons in mobility scooters’ with the ‘operating part of the latch…coloured yellow’. If ‘the latch or latch operation is not obvious a notice shall be fixed nearby identifying the latch or giving instructions’. Whilst the existing latch does not comply with the BS it can be replaced with a compliant latch to improve accessibility and make the gate easier to use which the applicant is happy to do. 
9. The objector considers the gate appears to be a private access due to a post box affixed to the gate and states the gate is 14ft. not 12ft. as specified in the Order. The post box was not present at the time of my site visit, but the gate was 14ft. wide. If the Order is confirmed, the Council will need to waymark the new footpath which will make it clear there is a public footpath through the field gate. Anyone using the Order route will already have travelled along the access track and between several dwellings on the existing and proposed footpath before reaching the gate, therefore, I consider it unlikely they would be deterred by a gate into an agricultural field. Furthermore, I consider the existing footpath appears more private than the proposed footpath. 
10. The objector also considers the surface of the Order route to be less even than the existing footpath. Both paths are on an even, grass surface with the same gradient. There were some short sections on the proposed footpath where re-seeding had taken place suggesting surface improvement works had recently occurred. Therefore, I consider the surface of the existing and proposed footpath to be of the same standard. 
11. Just south of point C the proposed footpath crosses a drainage ditch with a 90 degree turn. The objector states this limits visibility which is compounded by Gunnera plants (Giant Rhubarb). They also claim the passable width of the ditch in very dry conditions is less than 2m so a bridge or significant surface improvements and drainage works will be required. The drainage ditch is crossed by a grass surfaced culvert with a width of at least 2m. My site visit was made during a prolonged dry spell, but there was no indication that the ditch crossing or surrounding area were subject to waterlogging and the surface was even with no signs of poaching or rutting.
12. Whilst there is a 90 degree angle to rejoin the existing footpath, this is a rural area and the boundary between the existing and proposed footpath is sufficiently low for walkers to be aware of persons on the other side. Furthermore, the existing footpath currently has bends through the original farmyard area. If only the farmyard section of the diversion is confirmed there will be a similar bend to take the diverted section back onto the existing line near Skylark Barn.
13. Reference is also made to a shipping container and collapsing bank close to the line of the proposed footpath. The shipping container was not present at the time of my site visit. There is a mound of earth to the side of the proposed footpath, but it is grassed over, not collapsing, and did not affect the line of the proposed footpath. 
14. Taking the above into account, I consider the new footpath will not be substantially less convenient to the public. 
The effect of the diversion on public enjoyment of the path as a whole 
15. The objector considers the proposed diversion will make the footpath less enjoyable due to poor sight lines and its private appearance which could create anxiety due to the legitimacy of public access. 
16. In paragraph 13 above, I consider the existing footpath through the amenity space of Skylark Barn has a more private appearance than the proposed footpath through an agricultural field. I consider there will be some walkers who will not feel comfortable passing through an amenity space, particularly if the residents were enjoying it. The 2023 Guidance also considers that members of the public may not be comfortable following a path through a private garden and such space could deter people from exercising their right to use the path. 
17. The Order route will still pass through a short section of this amenity space on the unaffected line of the footpath at the western end. However, this will be for a short distance to reach the existing termination point, and the applicant intends to screen the amenity space from the footpath. Waymarking will reduce any anxieties of path users about the legitimacy of their use.
18. Although the diversion introduces a 90 degree bend alongside a hedge, where visibility is reduced, the hedge was low enough for walkers to be aware of other persons on the path. As this bend is only a few metres from the end of the path, walkers are likely to have seen other path users prior to reaching this bend.
19. Therefore, I consider the proposed diversion will have limited impact on the public enjoyment of the path as a whole. 
The effect of the diversion on other land served by the existing paths and the land over which the new paths will be created
The Order was made in the interests of the landowners and occupiers of the land to improve their privacy. No issues have been raised to suggest the diversion will have any adverse effects on the land served by the existing or proposed footpaths. 
Rights of Way Improvement Plan 
The Council states there are no relevant provisions in the ROWIP that relate to the diversion of public rights of way under the 1980 Act and the other parties have not made any comments in relation to it.
Conclusions on whether it is expedient to confirm the Order
20. I consider it is in the interests of the landowners and occupiers to divert the footpath. I also consider the proposed footpath will not be substantially less convenient to the public and there will be limited impact on public enjoyment. 
21. The gate on the proposed footpath is wider than indicated in the Order, if I confirm the Order, I will need to modify it to reflect this. The objector considers any works to bring the new footpath into a fit condition for use will not be completed unless the extinguishment only comes into effect once any works are certified as complete by the Council. Whilst most of the proposed footpath is in a fit condition for use, the gate will be difficult for some people without a BS compliant latch. The Council states the new footpath will be ready for use before the Order comes into operation, but the latch was not present at the time of my site visit. There is no way of ensuring the latch is replaced if the Order is confirmed as made. 
22. I consider it is expedient to confirm the Order providing the latch is changed to comply with BS 5709:2018. Therefore, I will modify the Order so that the existing footpath is not extinguished until it is in a fit condition for use.
Overall Conclusion
23. Having regard to the above, and all other matters raised in the written representations, I conclude the Order should be confirmed with modifications. 
Formal Decision
24. I confirm the Order subject to the following modifications:
In Paragraph 1 of the Order
· Delete ‘at the date of confirmation of this Order’ and replace with ‘once the Authority has certified the works required to bring the new footpath into a fit condition for use have been carried out.
	In Part 3 of the Schedule
· Delete ‘12’ and replace with ‘14’
Claire Tregembo 
INSPECTOR
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