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SUMMARY

Unfair dismissal; discrimination; reasons
The appellant challenged a judgment of an Employment Tribunal that its dismissal of the
claimant was unfair and that it had discriminated against him because of the protected
characteristic of sex.
Held:
1) In the unfair dismissal complaint, the Tribunal had failed to make findings as to what was
the appellant’s reason (or principal reason) for dismissing the claimant. In the absence of
a clear determination of that issue, the Tribunal could not properly have made an
assessment of whether or not such reason (whatever it was) was one of the potentially fair
reasons set out in section 98(1)(b) or 98(2) of the Employment Rights Act, 1996
(“ERA”), nor could it properly address fairness in terms of section 98(4) ERA.
2) In the discrimination complaint, the Tribunal had failed to identify what it considered the
discriminatory “less favourable treatment” of the claimant to have been, relied upon
irrelevant factors for the purpose of drawing inferences about how a hypothetical

comparator would have been treated, and speculated on the issue of causation.

The appeal against the liability was allowed, and the case was remitted to a differently

constituted tribunal for a re-hearing.

A second appeal against a reconsideration decision was dismissed.

Note: This is a transcript of an oral judgment, prepared on request.
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THE HON. LORD FAIRLEY, PRESIDENT

1.  There are two appeals before me. The first is against a liability judgment dated 7 January 2022
of a tribunal sitting at Exeter (Employment Judge Fowell, Ms R Clarke and Ms C Lloyd-Jennings)
in which the Tribunal sustained complaints of unfair dismissal and direct sex discrimination and
reserved its decision on remedy. The second is against a refusal by the Tribunal, on 4 May 2023, to

reconsider that judgment insofar as it related to liability.

2. The respondent to both appeals is Mr Hunt. I will refer to him, as the Tribunal did below, as

“the claimant” and to Devon and Somerset Fire and Rescue Authority as “the appellant”.

Facts

3. The claimant was employed by the appellant as a firefighter. He was dismissed on 23

November 2018. At the point of his dismissal he had 25 years’ continuous service.

4.  The claimant’s former partner — described in the proceedings below as “H” — worked as a
midwife. The Tribunal described the relationship between the claimant and H as “turbulent”. The

relationship had apparently come to an end by 2017.

5. InApril 2017 a video was uploaded to YouTube which showed H in bed, apparently under the
influence of drugs. The caption to the video referred to H’s job as a midwife and suggested that she
was “out of her head on Class A”. One of H’s NHS colleagues saw the video and spoke to H about
it. H identified the claimant as the person she suspected had taken and uploaded the video. H’s

colleague reported the existence of the video to the appellant.

6.  The Tribunal recorded at ET § 4 that: “at some point the Police were also informed.”
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How that came about is not clear. The police viewed the video and spoke to the claimant about it.
He agreed to have the video taken down. The police officer warned the claimant about harassment,

but concluded that no offence had been committed.

7. As aresult of the video episode, however, the appellant initiated a disciplinary investigation
into the claimant. A human resources adviser from Devon County Council, Mr Broomes, was
appointed as Investigating Officer. H was interviewed on multiple occasions and the claimant was
suspended from work for a period of fifteen months. The Investigating Officer ultimately produced
a lengthy report dated 8 August 2018. The report extended beyond the video incident into a more
general examination of the relationship between the claimant and H. The Investigating Officer
proceeded on the basis that it was open to him to explore all aspects of the claimant’s behaviour

towards H as a disciplinary issue.

8.  The claimant was then sent a letter inviting him to attend a disciplinary hearing in November

2018 to answer the following allegations (ET § 57):
1. That you have acted grossly inappropriately towards H and her son that may be
considered controlling, coercive and threatening behaviour.
That you have physically assaulted H, her son and her friend.

That you have disclosed private images, without consent, with the intent to cause H
distress.

This allegation is not exhaustive and full details are contained in the disciplinary pack.

2. That you failed to notify DSFRS, in accordance with our Disciplinary procedure, that you
were under investigation by the Police.

3. That your behaviour was inappropriate and not in accordance with DSFRS Core Values.

4. That your actions could bring DSFRS into serious disrepute.

9.  The disciplinary hearing took place over four days in November 2018. The disciplinary panel
comprised the respondent’s area manager, Mr Gerald Taylor, and an HR officer, Ms Karen Harding.

A transcript of that hearing was produced that extended to hundreds of pages.
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10. Between ET § 60 and 68 the Tribunal recorded various facts about the conduct of the
disciplinary hearing and the matters that were discussed at it. The Tribunal concluded,
notwithstanding evidence from Mr Taylor that he was the sole decision-maker, that the ultimate

decision to dismiss the claimant was taken jointly by Mr Taylor and Ms Harding (ET § 63).

11. Unfortunately, however, the Tribunal’s conclusions about exactly what led Mr Taylor and Ms
Harding to the view that dismissal was an appropriate outcome are not easy to identify. On the
findings of fact made by the Tribunal, Mr Taylor and Ms Harding appear to have thought that the
claimant: (a) bore responsibility for the uploading of the YouTube video (ET § 62); (b) had, at times,
engaged in coercive and controlling behaviour towards H (ET § 67); and (c) had failed to disclose

“his involvement with the police” (ET § 68).

12.  The effect of Mr Taylor and Ms Harding’s conclusions on these matters is unclear from the

Tribunal’s reasons. At paragraphs 67 and 68 the Tribunal recorded:

67. The allegation of controlling and coercive behaviour was upheld on narrow grounds. It
was not accepted that [the claimant] ever hit or assaulted H. There was, they held, a fight
between [the claimant] and the man in the Union Rooms, which led to a police
investigation in which [the claimant] was a suspect. Although this was a work-related
event, attended by numerous firefighters, no findings were made about who was at fault
over this incident and a number of witnesses were not spoken to about it. Similarly they
concluded that there was ‘an incident’ between the claimant and H's son which led to the
son having a bloody nose, a police investigation and that [the claimant] was a suspect. The
claimant’s case was of course that this was accidental, and again no conclusion appears to
have been reached on that point. The claimant was however found responsible for
uploading the video, or at least for lax computer security, which possibly allowed other
members of his family to access the video. These incidents were therefore relied on to
show the pattern of behaviour.

68. Much greater emphasis was placed at this stage on his failure to disclose his involvement
with the police. Adverse inferences were drawn from his failure to disclose his entire
police file, and on that basis that he admitted being cautioned before being interviewed.
That was considered sufficient to satisfy the second (disclosure) allegation. As before, this

was then also categorised as a breach of core values and bringing the Service into
disrepute, and so collectively amounted to gross misconduct.

13.  The Tribunal noted that the appellant’s disciplinary policy required all employees to report
to the Chief Fire Officer if they were under investigation for a criminal act. Whilst the Tribunal’s

reasons are again not clear, the reference at ET § 68 to the claimant having been interviewed under
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caution would seem to be a reference either to the incident involving the fight at the work-related
event or to the episode with H’s son. Nothing in the Tribunal’s findings of fact suggest that the

claimant was ever interviewed under caution in relation to the video incident.

14. AtET § 69 and 70, the Tribunal then moved on to consider the claimant’s appeal against the
decision to dismiss him. It noted that the appeal process was conducted by Assistant Chief Fire
Officer, Mr Bond, and was a review rather than a rehearing. Since the appeal left the findings of
the disciplinary hearing undisturbed, the Tribunal did not explore Mr Bond’s thought processes in
any detail other than to note that he upheld the decision to dismiss, considered that the claimant
should have reported that he had been interviewed under caution by the police, and took the view

that “having 25 years’ service made no difference in the circumstances.”

The Tribunal’s conclusions on liability

15. In the unfair dismissal complaint, the Tribunal gave self-directions on the law between ET §
71 and 76. Between ET § 77 and 82 it concluded that: (a) that there was no reasonable or proper
basis for a conclusion that the reputation of the Fire Service had been damaged by the claimant’s
conduct in relation to the video incident (ET § 77 and 78); (b) the video incident did not amount to
“conduct” within the meaning of section 98(2)(b) of the Employment Rights Act because it did not
reflect in any way upon the employer and employee relationship (ET § 78); (c) it had “serious
concerns” about the way that the disciplinary process was handled, including, in particular, about
the length of time taken to complete the investigation and the consequent length of the claimant’s
suspension (ET § 79); (d) Ms Harding should not have participated in the decision to dismiss
because she “had a hand in conducting the investigation, seeking police disclosure, shaping the
allegations ... writing them up and defending them for the appeal.” (ET § 80); (e) there was a
“disparity in approach taken between [the claimant] and H” in which “his version of events was
treated sceptically from the outset, whereas she was encouraged to enlarge on her allegations
without being probed on the obvious inconsistencies.” (ET § 81); and (f) witnesses were not
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interviewed about the fight at the work event, nor was H’s son interviewed about an alleged assault

on him (ET § 82).

16. AtET § 83 the Tribunal drew its conclusions on the unfair dismissal complaint together:

“Overall therefore, and for all these reasons, there were serious failing in the
investigation and decision-making process, such as to make this an unfair
dismissal, even if the allegations were appropriate for the Fire Service to have
investigated. Dismissal was in our view was (sic) outside the range of reasonable
responses. For completeness, the belief in his guilt was not a reasonable one, and
not formed after as much investigation as was reasonable in the circumstances, but
our main view is that these were all events unconnected with his work.”

17. The Tribunal then went on to make a maximum uplift for what it described as a “wholesale
failure” to comply with the ACAS Code of Practice (ET § 84) and declined to make any reduction

to compensation on Polkey grounds or for the claimant’s conduct (ET § 85).

18. Finally, at ET § 86 the Tribunal stated that it could not see that reliance on “some other

substantial reason” added anything to the appellant’s case.

19. The Tribunal gave self-directions on the statutory definition of direct discrimination and upon

the burden of proof provisions and Madarassy v. Nomura [2007] ICR 867 and Efobi v. Royal Mail

Group Limited [2021] IRLR 811 (ET § 87 to 89). It noted that “something more” than unfavourable

treatment was required. It then stated (at ET § 89):

“Here, that ‘something more’ is evident from the disparity in treatment given to the accounts provided
by [the claimant] and by H. (The relevant comparator is of course a female firefighter in the same
circumstances, but the comparison is still instructive.) There are a number of features to this. Firstly,
there was the difference in approach taken in their interviews. Secondly, the failure to explore the
obvious inconsistencies or improbable features in her account. But beyond that, the respondent has
sought to set this in a setting of domestic abuse from the outset. Even at an early stage the video
allegation was said to meet the NHS definition of domestic violence, even though it occurred long
after the relationship ended. The disciplinary allegations were then cast in the language of domestic
abuse, i.e. of a pattern of controlling or coercive behaviour. [The claimant’s] own claims that he was
the victim of domestic abuse from H were effectively ignored, even though she accepted when asked
(and only then) that she had been hitting him in the face as he drove a car, and then it was categorized
as a situation of him goading her. The context of the relationship, which he had ended, was not
considered either. This view taken of matters is not gender-neutral. The normal pattern of domestic
abuse cases, though far from all, is of male violence and control against a woman. That, in our view,
contributed to the accusatory tone taken towards [the claimant] throughout, and illustrates that the
disparity of treatment reflected those stereotypical assumptions about male and female roles. We
therefore accept that [the claimant] was treated less favourably than a female firefighter in the same
circumstances would have been treated, and so the difference in treatment was because of sex.”
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20. Within paragraph 3 of its judgment, the Tribunal stated that the parties would be notified of the
date for a remedy hearing. No other part of the judgment addressed remedy and none of the

conclusions on uplift, Polkey or contributory fault found their way into the judgment.

Grounds of appeal / appellant submissions

21. There are eight grounds of appeal in the first appeal. The first three concern the finding of
direct discrimination. The next three relate to the conclusion that the dismissal of the claimant was
unfair. The final two relate to the comments made by the Tribunal on remedy in its reasons at ET §

84 and &5.

22. Inrelation to the finding of direct discrimination, the appellant submits that, having identified
the correct hypothetical comparator as a female firefighter in the same circumstances as the claimant,
the Tribunal erred either in treating H as an actual comparator or in concluding, without any proper
evidential basis, that the claimant was treated less favourably than the hypothetical comparator would

have been treated (ground 1).

23. Indeveloping this submission, senior counsel noted that the list of issues clearly identified only

a hypothetical comparator. Under reference to Ahsan v. Watt [2008] IRLR 243 at paras [36] and

[37], per Lord Hoffmann, she submitted that where an evidential comparator was relied upon as a
basis for judging how a hypothetical comparator would have been treated, there had to be a sufficient
degree of similarity between the circumstances of the hypothetical comparator and those of the
evidential comparator. Evidence about an evidential comparator whose circumstances where

“wholly dissimilar” (Central Manchester University Hospitals NHS Foundation Trust v.

Browne [2012] UKEAT/0294/11) could not be relevant either to establishing discrimination or even
to shifting the burden of proof in terms of section 136 of the Equality Act, 2010. Here the position

of H was wholly dissimilar from that of both the claimant and the evidential comparator (ground 2).
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24. Finally, the Tribunal erred in making no findings as to who had discriminated against the
claimant, when and in what respect (ground 3). These were essential findings. Without them, the

Tribunal could not make a proper assessment of the “because of”” causation requirement in section

13 EqA.

25. Inthe unfair dismissal claim, Counsel submitted that the Tribunal erred in law in its assessment
of the reason for the dismissal and whether the matters founded upon were “conduct” for the purposes
of section 98(2)(b) ERA (ground 4); misapplied the law and / or failed to give reasons for its findings
as to the deficiencies in the disciplinary process (ground 5); substituted its view as to the
reasonableness of dismissal and / or reached a conclusion on unfairness that was perverse (ground
6); erred in making a 25% uplift to compensation (ground 7) and, in any event, misapplied the law
in concluding that there should be no Polkey reduction or a reduction for contributory fault (ground

8).

26. In the second appeal, Counsel submitted that the Tribunal had erred at the stage of

reconsideration in refusing to consider evidence which generally bore upon the claimant’s credibility.

Respondent submissions

27. Counsel for the claimant submitted, as an over-arching point, that the Tribunal had given
correct self-directions on the law, and an appellate court should, therefore, be slow to conclude that

it had erred in applying those directions to the facts.

28. In the discrimination complaint, the Tribunal had correctly applied the burden of proof
provisions and had reached conclusions that were open to it. The “less-favourable treatment” was set
out with sufficient clarity when the Tribunal’s reasons were read as a whole, in particular at ET § 89.
It had been legitimate for the Tribunal to rely upon H as an evidential comparator, especially in

circumstances where the claimant’s private life was under scrutiny. It was a feature of the disciplinary
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process that inconsistencies in the claimant’s account were always used against him, whereas

inconsistencies in H’s accounts were either ignored or minimised.

29. Ms Harding had not been called to give evidence before the Tribunal. Her accusatory tone in
the disciplinary hearing was, however, central to the finding that the appellant had been influenced

by stereotypical assumptions that were not gender-neutral.

30. In relation to the unfair dismissal complaint, the principal reason for the dismissal was the
YouTube episode and matters incidental to it (such as the involvement of the police and members of

the NHS). On the basis of Thomson v. Alloa Motor Company [1983] IRLR 403, the Tribunal had

been entitled to conclude that neither this nor any of the other allegations amounted to “conduct” for

the purposes of section 98(2)(b) ERA. Inevitably, therefore, the dismissal was unfair.

Relevant law

Unfair dismissal

31. Section 98(1) ERA states:

98. In determining ...whether the dismissal of an employee is fair or unfair, it is for the
employer to show —

(a) the reason (or, if more than one, the principal reason) for the dismissal, and

(b) that it is either a reason falling within subsection (2) or some other substantial reason
of a kind such as to justify the dismissal of an employee holding the position which
the employee held

“Conduct” is a potentially fair reason for dismissal in terms of section 98(2)(b) ERA.

32. The “reason” for a dismissal in terms of section 98(1)(a) is the “set of facts known to the

employer, or...beliefs held by him which cause him to dismiss the employee” (Abernethy v. Mott,

Hay and Anderson [1974] ICR 323). What is important at this stage of the analysis is the belief

(or set of beliefs) that the employer genuinely and subjectively held.
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33. An employer who fails to prove a reason (or principal reason) for the dismissal will fail to
discharge the burden of proof imposed by section 98(1)(a), and the dismissal will inevitably be
found to be unfair. Only if the employer proves its reason for the dismissal, will the Tribunal then
require to move on to consider whether or not that reason falls within subsection 98(1)(b) / 98(2),

and thereafter, the issue of fairness in terms of section 98(4).

34. Conduct will only fall within section 98(2)(b) if it consisted of “actings of such a nature,
whether done in the course of employment or outwith it, that reflect in some way upon the

employer-employee relationship” (Thomson v. Allea Motor Company Limited [1983] IRLR

403; CJD v. Royal Bank of Scotland [2014] IRLR 25).

35.  Where there is more than one element of conduct that makes up “the reason” for dismissal,
the employer must either prove what was the “principal” reason or, alternatively, show that all
elements of a composite reason were statutory reasons, reasonably held and, in combination,

justified the sanction of dismissal (Smith v. Glasgow City District Council [1987] ICR 796;

Chand v. EE Limited [2026] EAT 17).

36. The task of the Tribunal under what is now section 98 ERA was neatly and succinctly

summarised by Arnold J in British Home Stores v. Burchell [1980] ICR 303 at 304 C-E:

“What the tribunal have to decide every time is, broadly expressed, whether the employer
who discharged the employee on the ground of the misconduct in question (usually,
though not necessarily, dishonest conduct) entertained a reasonable suspicion amounting
to a belief in the guilt of the employee of that misconduct at that time. That is really
stating shortly and compendiously what is in fact more than one element. First of all, there
must be established by the employer the fact of that belief; that the employer did believe
it. Secondly, that the employer had in his mind reasonable grounds upon which to sustain
that belief. And thirdly...that the employer, at the... final stage at which he formed that
belief on those grounds had carried out as much investigation into the matter as was
reasonable in all the circumstances of the case.”

Direct discrimination

37. Section 13 of the Equality Act, 2010 states:

“(1) A person (A) discriminates against another (B) if, because of a protected
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characteristic, A treats B less favourably than A treats or would treat others”
Sex is a protected characteristic (EqA, sections 4 and 11). The comparator for the purposes of
section 13, must not be materially different to the claimant save in relation to the protected

characteristic in question.

38. The treatment of a person who does not qualify as a statutory comparator because their
circumstances are in some material respect different may nevertheless be used as evidence from
which a tribunal may infer how a hypothetical statutory comparator would have been treated

(Shamoon v. Chief Constable of the Royal Ulster Constabulary [2003] ICR 337 at paragraphs

109 and 143). This is an ordinary question of relevance which depends upon the degree of similarity

of the circumstances of the evidential comparator (see Ahsan v. Watt [2008] IRLR 243 at para

[36]). Evidence about a purported evidential comparator whose circumstances are “wholly

dissimilar” will be of no relevance.

Analysis and decision

39. I take full account of the guiding principle that reasons given by Tribunals for judgments

should not be subjected to over pernickety critiques (Brent LBC v. Fuller [2011] ICR 806; DPP

Law Limited v. Greenberg [2021] IRLR 1016) and also that an appellate court should be slow to

conclude that a Tribunal that has given correct self-directions on the law has nevertheless failed to

apply those principles.

40. 1 also note, however, that at the date of the Judgment with which the first appeal is
concerned, the core elements of the required reasons were prescribed by rule 62 of the Employment

Tribunals Rules of 2013. Rule 62(5) stated inter alia:

“In the case of a judgment the reasons shall: identify the issues which the tribunal has
determined, state the findings of fact made in relation to those issues, concisely identify
the relevant law, and state how that law has been applied to those findings in order to
decide the issues.”

Unfair dismissal
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41. The first step for the Tribunal in assessing the complaint of unfair dismissal was to apply
section 98(1)(a) ERA and to consider what (if anything) the employer had proved was the reason
(or principal reason) for dismissing the claimant. I will call this “the section 98(1)(a) question”. To
answer the section 98(1)(a) question, the Tribunal needed to consider the evidence and determine
what (if anything) the employer had proved about the set of facts known to it, or beliefs held by it
and which caused it to dismiss the employee (Abernethy). In this case, that involved examining
the evidence about the thought processes of the decision makers, Mr Taylor an2d Ms Harding to
determine what (if anything) had been proved about their reason (or, if more than one, principal

reason) for dismissing.

42.  Asnoted above, the Tribunal made findings of fact that Mr Taylor and Ms Harding believed

that the claimant:

(a) bore responsibility for the uploading of the YouTube video (ET § 62);

(b) had, at times, engaged in coercive and controlling behaviour towards H (ET § 67);
and

(c) had failed to disclose ‘“‘his involvement with the police” (ET § 68)

43.  What is absent from the Tribunal’s reasons, however, is any clear analysis of (i) the content
and detail of those beliefs; and (i1) what part(s) all or any of them in played in the minds of Ms
Harding and Mr Taylor in their joint decision to dismiss the claimant. In particular, the Tribunal
neither made any express finding of fact as to what was the reason for the dismissal in terms of
section 98(1)(a) ERA nor, as an alternative, concluded that the appellant had failed to discharge
the burden of proof imposed on it by section 98(1)(a). Cumulatively, these were material flaws in

its reasoning.

44, On behalf of the claimant, Counsel submitted that the Tribunal’s conclusion as to the
principal reason for dismissal could be inferred or deduced from its examination of the separate

section 98(1)(b) / 98(2)(b) analysis at ET § 78. Within that paragraph, the Tribunal considered the
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uploading of the YouTube video and the matters incidental to that, including the involvement of

NHS staff. In the final sentence of ET § 78 the Tribunal stated that this:

“...was not ‘conduct’ within the meaning of the Employment Rights Act, and so dismissal
was unfair on that simple basis.”

45. The claimant’s Counsel submitted that this showed that the YouTube video and matters
incidental to it such as the involvement of the police and members of the NHS must have been
considered to be the principal reason for the dismissal. There are, however, at least three problems

with that analysis.

46.  First, it ignores other aspects of the Tribunal’s factual findings where there are very clear
indications (for example at ET § 67, 68 and 70) that the appellant attached considerable significance
to the claimant’s failure to disclose that he had been interviewed by the police under caution as a
suspect. This was either a reference to his involvement in a fight at a “work-related event” attended
by other firefighters and / or to an incident with H’s son. Neither of those matters had anything to
do with the uploading of the YouTube clip. The failure by the claimant to report that he had been
interviewed under caution as a suspect clearly, however, had the potential to amount to misconduct
under the appellant’s disciplinary policy. Whilst there is a hint, at ET § 68, that it this may have
been the most important consideration for the appellant, the Tribunal’s reasons simply do not

address what effect it had upon the decision to dismiss.

47. Secondly, the Tribunal’s “serious concerns about the way in which the disciplinary process
was handled” seem to have extended to many other matters beyond the YouTube clip. By way of
an example, at ET § 82 the Tribunal apparently regarded a failure by the respondent to interview
H’s son as a cause of ““serious unfairness” to the claimant. There is nothing, however, in the findings
of fact to explain how (if at all) that unfairness was thought to relate to the reason for dismissal.
Similarly, the criticisms adopted by the Tribunal at ET § 79 from a submission made by the

claimant’s representative (noted at ET § 69) that unfairness arose from “a growing quagmire of
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unsubstantiated allegations”, that various allegations made that were “flawed, biased or simply
untrue” and that insufficient account had been taken of the claimant’s mental health are each
impossible to relate to any conclusion that the Tribunal may have formed about the section 98(1)(a)
question. The passage of the Tribunal’s reasons between ET § 79 and 82 raises very real concerns
as to whether the Tribunal even considered the section 98(1)(a) question at all. If it did, it did not

record that consideration or the outcome of it.

48.  Thirdly, it is unsatisfactory, in these circumstances, that it should be necessary to resort to
inference about a key element of the Tribunal’s reasoning. The Tribunal’s conclusion on the section
98(1)(a) question was an essential step in its consideration of the unfair dismissal complaint. It
should not have moved on to consider section 98(1)(b) at all until it had formed and expressed a
clear conclusion at section 98(1)(a). Its statement at ET § 83 that “these were all events unconnected
with his work™ is equivocal and merely begs the question of what it meant by “these...events”.

Read as a whole, its reasons provide no clear and coherent answer.

49. In the absence of a clear determination of the section 98(1)(a) question as to the reason (or
principal reason) for the dismissal, the Tribunal could not properly have made any assessment of
whether or not such reason (whatever it was) was one of the potentially fair reasons set out in
section 98(1)(b) or 98(2) ERA, nor could it properly address fairness in terms of section 98(4). The
Tribunal’s summary of its conclusions at ET § 83 was simply a generic list of factors that are
capable of making a dismissal unfair, but they bear no apparent relationship to the Tribunal’s

findings of fact.

50. I conclude, therefore, that grounds of appeal 4 and 6 are well founded. The Tribunal failed
properly to apply section 98 ERA. It did not assess the necessary elements of Burchell and failed
to answer the section 98(1)(a) question. Consequently, its conclusion that the dismissal was unfair

was not supported by the necessary factual findings.
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51. The decision on liability in the unfair dismissal complaint (para 1 of the judgment) must,

therefore, be set aside.

52.  Itis not necessary for me to reach a conclusion on ground 5. For reasons I set out more fully
below in relation to disposal of the appeal, it is also not necessary for me to determine grounds 7

and 8.

Direct discrimination

53. Turning to grounds 1, 2 and 3, the Tribunal correctly identified the relevant comparator for
the purposes of the direct sex discrimination complaint as a hypothetical female firefighter. Whilst
the Tribunal did not expressly mention section 23 EqA, it plainly recognised that the circumstances
of the hypothetical comparator should not (apart from the difference of sex) be materially different
to those of the claimant. It also correctly recognised the effect of the burden of proof provisions of

section 136 EqA and Madarassy and Efobi. There are, nevertheless, significant problems with the

Tribunal’s conclusion that a case of direct sex discrimination had been established.

54. First, and as the appellant correctly submits in terms of ground 3, the Tribunal does not
identify with any clarity within its reasons what it considered the discriminatory “less favourable
treatment” of the claimant to have been. Without such a finding, the Tribunal could not properly

have considered the causation (or “because of”’) question under section 13 EqA at all.

55. Secondly, the factors relied upon by the Tribunal for the purpose of drawing inferences
about how the hypothetical comparator would have been treated were all based upon the appellant’s
interactions with H. Evidence about how the appellant interacted with H was not, however, a
relevant basis on which to draw inferences about how the appellant would have treated the
hypothetical comparator. H was wholly dissimilar from the hypothetical comparator, not least — as
the appellant points out at ground 3.2 — because she was the alleged victim of any conduct rather

than the alleged perpetrator. Logically, therefore, evidence about how the appellant treated H was
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also not capable, as a matter of relevance, of supplying the “something more” in terms of

Madarassy.

56. Thirdly, the Tribunal’s conclusion that the appellant was influenced by a stereotype of what
it called the “normal pattern of domestic abuse cases” was wholly speculative. Although Tribunals
must be alive to the fact that stereotypical views of male and female behaviour remain common,
there must still be a sufficient basis in the evidence to conclude that the alleged discriminator has
been (or could have been) motivated by such a stereotype (¢f B _v. A [2010] IRLR 400 at para
[23]). The question the Tribunal had to consider was how the appellant would have treated a
hypothetical female firefighter facing the same sort of allegations. The factors relied upon by the

Tribunal at ET § 89 shed no light on that issue.

57. 1 agree, therefore, with the appellant, therefore, that grounds of appeal 1 to 3 are well
founded. I will, therefore, sustain grounds of appeal 1, 2, 3, 4 and 6 in the first appeal and set aside

paragraphs 1, 2 and 3 of the Judgment of 7 January 2022.

58. I do not consider that it is open to me to substitute my own Judgment on liability on either
of the complaints, and a remit for re-determination by the Tribunal below is therefore inevitable.
Notwithstanding considerations of cost and proportionality, I do not consider that a remit to the

same Tribunal would be appropriate having regard to the guidance in Sinclair Roche and

Temperley v. Heard [2004] IRLR 763. The reasons of the Tribunal were materially flawed, and

there is a real risk that it would not be able to disregard the conclusions to which it previously came.
The passage of time since the evidential hearing in 2022 has also been substantial. I will therefore
direct that the issue of liability and remedy on both complaints should be heard of new before a

differently constituted Tribunal.

59. Grounds 7 and 8 do not relate to any part of the Tribunal’s Judgment. As, however, the
paragraphs of the Judgment relating to liability have been set aside, and since the issue of liability

and remedy in both complaints will now be remitted to a different Tribunal for re-determination,
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any provisional conclusions that EJ Fowell’s Tribunal may have expressed on remedy in its reasons

also fall away.

The second appeal

60. Since the appeal against the principal judgment has succeeded, the appeal against the

reconsideration application is academic. In any event, the second appeal fails on its merits.

61. The reconsideration application was based upon a premise that the Tribunal erred in
refusing to admit “new evidence” that may have had an indirect bearing upon the Tribunal’s general
view of the claimant’s credibility. The fundamental difficulty with that argument, however, is that
no part of the Tribunal’s original decision turned on an assessment of the claimant’s credibility.
The “new evidence” could not, therefore have affected the outcome and the second limb of Ladd

v. Marshall [1954] 3 All ER 745 was plainly not satisfied.

62. 1 will therefore refuse the second appeal.
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