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	[bookmark: bmkTable00]Appeal Decision

	by Harry Wood BA (Hons) MA PhD MIPROW

	an Inspector on direction of the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 24 July 2026



	Appeal Reference: ROW/3377422

	This appeal is made under section 53(5) and paragraph 4(1) of schedule 14 of the Wildlife and Countryside Act 1981 against the decision of Northumberland County Council not to make an Order under section 53(2) of that Act.

	By application dated 8 June 2023, Carham Parish Council claimed that a route over the line of the former Alnwick and Coldstream Railway near East Learmouth, should be added to the definitive map and statement for the area as a public footpath.  
The application was refused by the Council and the applicant was formally notified on 27 November 2025.

	Summary of Decision:  The appeal is dismissed.

	[bookmark: bmkReturn]


Procedural Matters
1. I have been directed by the Secretary of State for Environment, Food and Rural Affairs to determine this appeal on the basis of the papers submitted. I have not visited the site, but I am satisfied that I can make my decision without the need to do so.
2. Northumberland County Council (the Council) have provided a revised plan, reflecting the fact that the Appeal Route begins at point X (on the C21 road) rather than point E (which is raised above the height of the road as part of the former railway embankment). I have attached a copy of the revised plan to this decision, for reference.   
Main Issues
3. The application was made under section 53(2) of the Wildlife and Countryside Act 1981 (the 1981 Act) which requires the surveying authority (in this case the Council) to keep their Definitive Map and Statement (DMS) under continuous review, and to modify them upon the occurrence of specific events cited in section 53(3).
4. Where it is proposed that an unrecorded way should be added to the DMS as a footpath, section 53(3)(c)(i) of the 1981 Act specifies that an order should be made following the discovery of evidence which, when considered with all other relevant evidence, shows that “a right of way which is not shown in the map and statement subsists or is reasonably alleged to subsist over land in the area to which the map relates”. 
[bookmark: _Ref298245778][bookmark: _Ref487012049]The issue was addressed in the High Court case of R v Secretary of State for the Environment ex parte Mrs J Norton and Mr R Bagshaw [1995] JPL 1019 and later clarified in R v Secretary of State for Wales ex parte Emery [1998] 4 All ER 367. When considering whether a right of way subsists (test A), clear evidence in favour of the appellant is required and no credible evidence to the contrary.  However, when considering whether a right of way has been reasonably alleged to subsist (test B), if there is a conflict of credible evidence but no incontrovertible evidence that a way cannot be reasonably alleged to subsist, then the answer must be a public right of way has been reasonably alleged.  
For the purposes of this appeal, if the evidence is sufficient to satisfy the lesser test (B), then an order should be made, although the higher test (A) would be applicable if the matter fell exclusively under sub-section 53(3)(b). 
The application was based predominantly on user evidence. I will consider this appeal against the tests laid down in section 31 of the Highways Act 1980 (the 1980 Act). I must establish the date when the public’s right to use the appeal route was brought into question. The evidence can then be examined to determine whether use by the public has been as of right and without interruption for a period of not less than 20 years. It is also necessary to consider whether there is sufficient evidence that there was no intention on the part of the landowners to dedicate public footpath rights during the relevant 20-year period.
Section 32 of the 1980 Act requires that documentary evidence is taken into consideration “before determining whether a way has or has not been dedicated as a highway”, and that such weight is given to the evidence as “justified by the circumstances, including the antiquity of the tendered document, the status of the person by whom and the purpose for which it was made or compiled, and the custody in which it has been kept and from which it was produced.”  
Reasoning 
Documentary Evidence
A range of documentary evidence has been submitted by the various parties, primarily from those who have completed user evidence forms (UEFs). While these documents are generally silent as to the legal status of the Appeal Route, they offer useful background regarding the land over which the path runs. Ordnance Survey (OS) maps first record the Alnwick and Coldstream Railway (ACR) in 1897 (the Third Edition County Series 25 Inch Map (1925) names it as the “Alnwick & Cornhill Railway”). The 1:10,000 Map (1972) annotates the section of the line over which the Appeal Route runs as “Dismantled Railway”. 
One user refers to the direct nature of the rail line, suggesting this indicates “that there might have been a footpath along the route taken by the railway, before the railway was built.” I have seen no evidence to suggest that this is the case. I would add that if public rights did exist over the line of the ACR prior to its construction, it is highly likely they were formally extinguished during the development process.
The majority of users highlight that the Appeal Route is recorded on numerous OS maps as a public footpath (including the 2002 1:50,000 Landranger Sheet 74), pointing in particular to the Council’s online Public Rights of Way Map. The Council state that the Appeal Route “is shown as a public footpath on the Ordnance Survey 1:50,000 map (in error) but is not shown as a footpath on the 1:25,000 map”. They emphasise that it is not marked as a public footpath by their online map, but add that both of the above maps “are visible as alternatives amongst the base maps”. 
While OS maps often provide useful evidence as to the physical characteristics of a route, they tend not to provide direct evidence of status. In this instance, the OS maps offer a useful record of the construction and dismantling of the ACR, and some later editions suggest the Appeal Route was available to users on foot.      
User Evidence
When use of the claimed route was brought into question
There is no evidence before me to suggest that the landowner has taken any actions that have brought public rights into question over the Appeal Route. In such circumstances, the date of the relevant definitive map modification order application serves as a bringing into question for the purposes of section 31 of the 1980 Act. The Appellant submitted their application on 8 June 2023.
Taking 8 June 2023 as the appropriate date means that the relevant 20-year period is June 2003 to June 2023. 
Whether the claimed route was used by the public as of right and without interruption
Thirteen UEFs have been completed, recording use of the Appeal Route between 1994 and 2023. One of the UEFs records the use of two people, leading to a total of 14 users. Two people claim use for the full 20-year relevant period. The majority of users describe use of under five years. 
Use appears to have been primarily for reasons of leisure. Several users refer to walking the Appeal Route as part of an organised hike with a walking group, using it to connect other public rights of way. This includes Footpath 213/014, which runs over the ACR immediately to the north of the Appeal Route, and Footpath 210/004, which runs parallel to the ACR towards Tithe Hill.  
Four of the users record that they received permission to use the Appeal Route. This permission appears to have been sought before walking the route as part of a walking group. It is a well-established point of law that the phrase as of right equates to use without force, without secrecy, and without permission. Although I can understand the Appellant’s view that “it was natural for walkers to enquire of the landowner” given the route’s uncertain status, I have nonetheless discounted the evidence supplied by these four users. This means there are 10 users who have provided admissible evidence of use.     
The frequency of use of the Application Route is low. Of the 10 people who described admissible use during the relevant period, one described monthly use, four used the Route every few months, and four users walked the path on fewer than four occasions. Around half of the users refer to seeing others on the Appeal Route, though this was usually fellow members of their respective walking groups. 
The Appellant highlights that Carham is a sparsely populated parish, and they contend that the Council did not take this into account when deciding not to make an order. While I accept that expectations regarding numbers of users should be adjusted to reflect population density, this expectation does not necessarily extend to low frequency of use. 
I have seen no evidence that indicates the user within the relevant period was by force. There is also no suggestion that the use was by stealth or that it was interrupted during the 20-year period.
Whether there was no intention to dedicate a public right of way
I have not been provided with any evidence from or on behalf of the landowner, leading me to the conclusion that they did not play an active role in the Council’s investigation. I have seen no evidence to suggest that the landowner took actions during this period that successfully communicated a lack of intention to dedicate a public right of way over the Appeal Route.
Conclusions on the Section 31 tests
I have concluded that the relevant period is 2003 to 2023. I am satisfied that the admissible user evidence is credible and indicates that the Appeal Route was used by the public on foot. There is no evidence to suggest that this use was anything other than as of right, and there is no indication of any periods of interruption. There is also no evidence of any actions by or on behalf of the landowner sufficient to convey to the public that there was no intention to dedicate a public right of way over the Appeal Route. Although the number of users may be considered consistent with a rural area of low population, the low frequency of use leads me to conclude that it is unlikely to have come to the attention of the landowner. I am therefore of the view that the necessary tests have not been met. I am not satisfied that it is reasonable to allege that a public right of way on foot exists over the Appeal Route.  
Common Law 
Dedication of a highway can also be inferred through common law. This would require evidence both that the relevant landowners intended to dedicate a public right of way and that the public accepted said route. Unlike the Section 31 tests, there is no minimum qualifying period of use. Case law has established that the burden of proof lies with those attempting to show that dedication has taken place.
There is some evidence to suggest that the relevant landowner may have been aware of public use of the Appeal Route on foot, although I note that this concerned requests for permissive access (considered at paragraph 17). My view is that there is insufficient evidence of use to demonstrate acceptance by the public. I am therefore not satisfied that public footpath rights have been dedicated over the Appeal Route. 
Other Matters
The Appellant and many of the users have made representations relating to the utility of the Appeal Route, with particular reference to its connecting position between two public footpaths (discussed at paragraph 16). Though I can understand the logic of these arguments, they cannot influence the issue of whether or not public footpath rights exist over the Appeal Route. A definitive map modification order does not create any new public rights of way, but rather records those already in existence in accordance with the Council’s duty to keep the DMS up-to-date. 
The Appellant has made representations relating to section 26 of the 1980 Act (‘Compulsory powers for creation of footpaths and bridleways’), arguing that the Council should have considered making an order under these provisions. While noting these representations, they have had no bearing on my decision. My task solely concerns the statutory provisions set out above. The parties could consider taking other actions to secure dedication of the Appeal Route by approaching the landowner about a creation agreement or order.   
Overall Conclusion
Having regard to these and all other matters raised in the written representations I conclude that the appeal should be dismissed. 
Formal Decision 
The appeal is dismissed.

Harry Wood
[bookmark: bmkPageBreak]      Inspector
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