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	This Order is made under Section 53(2)(b) of the Wildlife and Countryside Act 1981 and is known as The Northumberland County Council Definitive Map Modification Order (No 24) 2016 Byway Open to All Traffic No 155 and Restricted Byway No 160 (Parish of Allendale).

	The Order is dated 28 November 2016 and proposes to modify the Definitive Map and Statement for the area by adding a byway open to all traffic and upgrading a public footpath to a restricted byway, as shown on the Order Plan and described in the Order Schedule.

	· There were three objections outstanding when Northumberland County Council submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

Summary of Decision: The Order is proposed for confirmation subject to the modifications set out in the Formal Decision.

	

	


Procedural Matters
The three objections all relate to concerns regarding the perceived loss of motorised vehicular rights over the Order Route. I note that additional documentary evidence has been uncovered since the Order was made, and that the order making authority (OMA) have requested the Order is modified so as to record the full Order Route as a byway open to all traffic (BOAT). I must nevertheless consider the merits of the Order as made (which records a BOAT between points A and B and a restricted byway between points B and D) and will make a decision based on the evidence before me.    
I am satisfied that I can make my decision based upon the documents submitted by the OMA, and I have therefore not undertaken a site visit. I have found it convenient to refer to locations marked on the OMA’s Order Plan and have attached a copy of it to this decision, for reference. 
Main Issues
The Order has been made under section 53(2)(b) of the Wildlife and Countryside Act 1981 (the 1981 Act) in consequence of the occurrence of events specified in sections 53(3)(c)(i), section 53(3)(c)(ii), and section 53(3)(c)(iii). These are respectively: that a right of way which is not shown in the definitive map and statement (DMS) subsists or is reasonably alleged to subsist; that a highway shown in the map and statement as a highway of a particular description ought to be there shown as a highway of a different description; and that there is no public right of way over land shown in the map and statement as a highway of any description, or any other particulars contained in the map and statement require modification. 
The legal test I am required to deploy is the balance of probability test. This is a stronger test than the reasonably alleged to subsist test to determine if an order should be made. 
Section 32 of the Highways Act 1980 (the 1980 Act) requires that documentary evidence is taken into consideration “before determining whether a way has or has not been dedicated as a highway”, and that such weight is given to the evidence as “justified by the circumstances, including the antiquity of the tendered document, the status of the person by whom and the purpose for which it was made or compiled, and the custody in which it has been kept and from which it was produced.”  
Reasons
Documentary Evidence
Inclosure Records 1800 
The 1800 Hexham and Allendale Inclosure Map shows the section of the Order Route between point A and to the south-east of point C, depicted by solid parallel lines. The OMA state in their representations that “this section of track does not appear to have been identified within the Award itself as either a public highway or a private road”. It is further explained that the Order Route runs south-eastwards from Old Town Road, which is set out in the Award as a “60 foot wide public highway and carriage road”. However, the Award has not been submitted to the Inspectorate as evidence, so I have been unable to confirm the accuracy of these statements.  The Inclosure Map offers strong evidence that the majority of the Order Route has existed on the ground since at least 1800, but is silent as to the legal status of the section it depicts. 
Commercial Maps 1769-1828
The Order Route is not recorded in Armstrong’s County Map (1769) or Cary’s Map (1820-1832). 
The 1820 Fryer’s County Map records a route that closely resembles the Order Route, depicted between solid parallel lines. The OMA suggest this represented an “Other Road”, though no accompanying legend or key has been provided. A solid line crosses the Order Route at point C, which might indicate the presence of a gate. 
Greenwood’s County Map (1828) depicts the Order Route between solid parallel lines. The route then continues eastwards towards Catton, unlike the current route on the ground, which forms a cul-de-sac to the south of point D. 
The OMA have not provided the Greenwood’s County Map legend, but they state that the Order Route is depicted as a “Cross road”. Case law has established that a cross road may mean a public road for which no toll is payable, though the weight of such evidence can vary depending on the totality of the evidence under consideration.
Ordnance Survey (OS) Maps 1864-2005
The full length of the Order Route is shown on the 1864 County Series First Edition 25 Inch Map. It is depicted by solid parallel lines and shaded sienna. A pecked line crosses the Order route at point C. The accompanying book of reference identifies the northern section of the Order Route (between points A and C) as part of entry 506, which is described as a “Public Road” of 1.737 acres. The southern section of the Order Route (between points C and D) is identified as part of entry 507, which is described as a “Private Road” of 1.570 acres. 
The majority of the OS maps submitted as evidence (including the First and Third editions of the Six Inch Map, the 1957 10:10,560 Map, and the 1977 1:10,000 Map) are consistent in their depiction of Order Route, showing its full length with solid parallel lines.  
The 1898 Second Edition Six Inch Map depicts the Order Route with shaded casing on its eastern and southern sides. This was a technique used by OS from 1884 to indicate metalled public roads for wheeled traffic. While public rights did not necessarily exist over all routes depicted in this manner, case law suggests that shaded casing may be indicative of public rights in certain circumstances. 
While OS maps often provide useful evidence as to the physical characteristics of a route, they tend not to provide direct evidence of status. In this instance, the OS maps suggest that the full extent of the Order Route existed on the ground between 1864 and 2005, and that several surveyors over this period considered the route to have the physical characteristics of a vehicular carriageway.
Finance Act Records 1910 
The plan before me does not include the entirety of the Order Route, as the northern section (from point A to just north of point C) appears to be on a different sheet to which the OMA do not have access. 
A section of the Order Route to the north of point C is clearly excluded from surrounding hereditaments. Case law has established that when routes are depicted in this manner (often described as uncoloured roads), there is a strong possibility that the relevant surveyors considered them to be public highways. 
The southern section of the Order Route (between points C and D) travels through hereditaments 69, 65, and 71. No accompanying records, such as the relevant field books, have been submitted. This means that the plan before me is of limited evidential value with regards to the southern section of the Route.  
Highway Records 1932-2006
Responsibility for maintaining many classifications of highway was transferred from rural district councils to county councils by the Local Government Act 1929. The Hexham Rural District Council Handover Map (1932) has shaded and numbered various routes on an OS basemap, with both grey and red being used. The northernmost section of the Order Route (between points A and B) is shaded. The OMA state that the route is coloured “so as to identify it as a publicly maintainable road”. However, no key or road list has been supplied, so it is not possible to determine the level of public rights the differing colours are intended to represent.
The 1951 Highway Map shows the same section shaded purple and labelled as the eastern section of U8031. As with the 1932 Handover Map, without accompanying records it is not possible to determine what these annotations mean, though I note the OMA’s view that the section between points A and B was “coloured so as to identify it as a publicly maintainable road”. I also note that the 1958 County Road Schedule describes U8031 as “From Flakegate crossing U.8030 at Stonylaw to Kilnburn” and lists the distance as 0.20 miles. This appears to describe the full length of U8031 running from east to west. This record is echoed in the road schedules of 1964 and 1974, which depict and describe U8031 in a consistent manner. 
The additional documentary evidence discovered by the OMA following the making of the Order comprises of two documents relating to the dedication of a highway over part of the Order Route. The first of these is the minutes of a 1979 meeting of the OMA’s Highways Committee. Under the agenda item “Unadopted Road to Struthers Farm, Catton”, the minutes record that an application had been received “for the above mentioned road to be adopted by the County Council as an unclassified road maintainable at public expense”. Described as “essentially a continuation of the U.8031”, the minutes record that “The frontagers have agreed to carry out at their own expense, and under the Divisional Surveyor’s supervision, the necessary resurfacing works”. Acknowledging that the road was “in an unacceptable condition”, the Committee reasoned that “by resurfacing it with dense bitumen macadam base and wearing courses and the carrying out of minor drainage works it can be brought up to a standard comparable with other such roads of a similar type in the County”. The minutes also state that, as the route in question was not a through road, “it will also be necessary to construct a turning head on land outside the road boundary”. 
Recognising that the proposals “would marginally increase future maintenance liability”, the Committee nonetheless resolved that “it would be reasonable to accept this request for the adoption on the terms set out”. 
An accompanying document dated 1 July 1980 includes a map of the full Order Route and is signed by six landowners. It states that the signatories “have dedicated to the use of the public as a highway the portion of land situated between Harlow Keep [point B] and the entrance to Struthers Farm [point D] [...] as from today’s date”. This document provides strong evidence that this section of the Order Route was dedicated as a public highway in 1980. While the document does not specify exact the nature of the highway rights, given that this section of the Order Route was already recorded as a public footpath (as discussed below), it seems reasonable to conclude that this document dedicated some form of higher public rights. The fact that the signatory landowners committed to providing a metalled road surface and a turning head, furthermore, strongly suggests that the route was dedicated to the public as a vehicular carriageway. 
Section 36(6) of the 1980 Act requires highway authorities to maintain a record of highways maintainable at public expense. The 2006 List of Streets submitted by the OMA records the full length of the Order Route as U8031. It is described as “U8030 JCT [point A] to Struthers [point D]” and listed as 1023 metres in length. The inclusion of the Order Route in this list is only evidence of highway status – it does not provide any information as to the level of public rights that exist.
Definitive Map and Statement Preparation Records
The Survey Map is shaded brown between points A and B. The OMA state that “public roads were generally coloured brown to indicate what the extent of the road network was considered to be”. The section of the Order Route between points B and C is shaded purple, meaning it was identified for inclusion in the Definitive Map as a public footpath. The Draft Map and the Provisional Map include section B to D of the Order Route as the central part of a longer public footpath labelled 16. The 1962 Definitive Map records section B to D of the Order Route as split between public footpaths 26 and 30, with footpath 25 crossing the Order Route at point D.   
Conclusions on Documentary Evidence
From the evidence presented in this case it is clear that a route following the full length of the Order Route has existed on the ground since at least 1864, with several earlier maps recording the majority of the Route (such as the 1800 Inclosure Map) and others recording close approximations of its current alignment (such as the 1820 Fryer’s County Map). 
Public rights of way are already recorded over the Order Route. The section between points A and B appears in the 1932 Handover Map and the County Road Schedules of 1958, 1964, and 1974, and was identified during the DMS surveying process as part of the road network. The section of the Order Route between points B and D is recorded in the DMS as a public footpath, and the full length of the Route is recorded in the OMA’s List of Streets.
There are several pieces of evidence that point towards higher rights existing between points B and D. The OS 1898 Second Edition Six Inch Map and the 1828 Greenwood’s County Map both depict this section in a manner consistent with a vehicular carriageway. The Finance Act records, though incomplete, depict the section of the Order Route north of point C as an uncoloured road. Most significantly, the OMA’s highway records include a dedication agreement relating to the section between points B and D. While the status of the dedicated highway is not specified, the language of the Committee minutes (particularly with reference to road surface and the proposed turning circle) is strongly suggestive of an intention to provide public vehicular rights.  
I am therefore of the view that, on the balance of probabilities, public vehicular rights subsist over the full length of the Order Route.   
Impact of the Natural Environment and Rural Communities Act 2006 
Section 67(1) of the above Act (hereafter the 2006 Act) had the effect of extinguishing all unrecorded public rights of way with mechanically propelled vehicles (MPVs). However, section 67(2) set out five exceptions, identifying circumstances in which public MPV rights were not extinguished by this statutory provision. Having established that public vehicular rights exist over the full length of the Order Route, it is now necessary to consider the implications of the 2006 Act in this case.  
Section 67(2)(d) provides an exception for routes “created by the construction, in exercise of powers conferred by virtue of any enactment, of a road intended to be used by such vehicles”. Defra’s ‘Part 6 of the Natural Environment and Rural Communities Act 2006’ guidance document (hereafter the Guidance) explains that this subsection relates to ways “that have been created by the construction of a road intended to be used by mechanically propelled vehicles”, adding that this provision “inextricably links the construction (of a road intended to be used by such vehicles) to the creation and so these must have taken place at the same point [in] time”.
The 1979 Highways Committee minutes and accompanying 1980 dedication agreement provide evidence that the existing public footpath was reconstructed so as to create a route intended to be used by MPVs. The dedication agreement is a Council document, which strongly suggests that the OMA were satisfied that the construction requirements set out in the Committee minutes had been met. I further note that the full length of the Order Route is now recorded in the OMA’s List of Streets, whereas the County Road Schedules preceding this dedication only recorded the section between points A and B. I am led to conclude that public rights to drive MPVs on the Order Route between points B and D were not extinguished by the 2006 Act. 
Whether the Order Route is correctly classified as a byway open to all traffic
The OMA have requested that the Order is modified to record the full length of the Order Route as a BOAT (see paragraph 1). This is defined in section 66 of the 1981 Act as “a highway over which the public have a right of way for vehicular and all other kinds of traffic, but which is used by the public mainly for the purpose for which footpaths and bridleways are so used. 
The test for confirming a BOAT involves establishing the main type of public use at the relevant date stated in the Order, which in this instance is 28 November 2016.  I do not have any first-hand evidence before me concerning use of the Order Route. The OMA’s view is that the way is predominantly used by the public on foot. They point out that the Order Route is “not a through route for vehicles, though there are five public footpaths branching easterly, westerly, and southerly from the route”. Vehicular use of the way is likely to be confined to the owners of properties for which the Order Route provides access, such as Struthers Farm. 
I accept the logic of the OMA’s argument and agree that, given the Order Route is a cul-de-sac for vehicles, the main user in 2016 is likely to have been by walkers. I am therefore satisfied that the Order Route should be classified as a BOAT. 
The section of the Order Route between points A and B has been recorded as part of the road network since 1932. While I note that public MPV rights are already recorded over section A to B, the OMA have made an Order to record this section as a BOAT and I am satisfied that it is within my power to confirm it. 
Overall Conclusion
Based on all of the evidence before me I am satisfied, on the balance of probability, that a byway open to all traffic subsists along the entirety of the Order route and that the DMS should be modified accordingly.
Other Matters
The Order was made, in part, under section 53(3)(c)(iii). The OMA explain that this has been included in the Order “to modify the Definitive Statements of Footpaths No 26 and 30”, adding that “this probably could have been covered by the provisions of 53(3)(c)(ii)”. This part of the Order deletes the public footpath between points B and D.  
I can see no statutory purpose for deleting footpath rights only to record higher rights in the same Order. Section 53(3)(c)(ii) has the effect in this instance of upgrading a public footpath to a restricted byway (or following the proposed modifications, a BOAT). Such an upgrade builds on existing rights rather than replacing them. I therefore propose to remove those sections of the made Order that refer to the deletion of public footpath rights.  
Formal Decision
I propose to confirm the Order subject to the following modifications:
In the Order Schedule
	● Delete Part I under ‘Footpath No 26’ and ‘Footpath No 30’;	
	● Change all references to ‘restricted byway’ to ‘byway open to all traffic’;
On the Order Map
	● Amend the map as shown in red. 
Since the confirmed Order would show as a highway of one description a way which is shown in the Order as a highway of another description, paragraph 8 (2) of Schedule 15 to the 1981 Act requires that notice shall be given of the proposal to modify the Order and to give an opportunity for objections and representations to be made to the proposed modifications. A letter will be sent to interested persons about the advertisement procedure.

Harry Wood
INSPECTOR
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