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	Site Visit on 22 May 2026
by Laura Renaudon LLM LARTPI Solicitor

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 24 July 2026


	Order Ref: ROW/3377282

	

		This Order is made under section 119 of the Highways Act 1980 (‘the 1980 Act’) and under section 53A(2) of the Wildlife and Countryside Act 1981 (‘the 1981 Act’) and is known as the Gloucestershire County Council (Public Footpath MPA 95 (Part)) (Parish of Painswick Diversion Order 2024.

	The Order is dated 22 October 2024 and proposes to divert a section of existing footpath away from the property known as Trench Hill by moving it to the north. 

	There were two objections outstanding when the Gloucestershire County Council (‘the Council’) submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

	Summary of Decision: The Order is confirmed subject to minor modifications.






Preliminary Matters

1. I have been appointed by the Secretary of State to determine whether to confirm the above Order. All objections have been withdrawn, but the conditional nature of one of those objections meant that I have found it necessary to inspect the proposed route. This I did on 22 May 2026. A copy of the Order Plan is appended to this decision for ease of reference.
 
The Main Issues

2. Section 119(6) of the Highways Act 1980 involves three separate tests for a diversion Order to be confirmed. These are:

TEST 1: 	whether it is expedient in the interests of the landowner, occupier or the public for the path to be diverted. This is subject to any altered point of termination of the path being substantially as convenient to the public;

TEST 2: 	whether the proposed diversion is substantially less convenient to the public; and

TEST 3: 	whether it is expedient to confirm the Order having regard to the effect which— (a) the diversion would have on public enjoyment of the path as a whole, (b) the coming into operation of the Order would have as respects other land served by the existing public right of way, and (c) any new public right of way created by the order would have as respects the land over which the right is so created and any land held with it.
3. Tests 1 and 2 are ‘gateway’ tests, in that they must be satisfied in order to consider the wider question of expediency under Test 3. In determining whether to confirm the Diversion Order at Test 3 stage, (a)-(c) are mandatory factors. On (b) and (c) of Test 3, the statutory provisions for compensation for diminution in value or disturbance to enjoyment of the land affected by the new path must be taken into account, where applicable. 

4. Regard must also be had to any material provision contained in a rights of way improvement plan (“ROWIP”) for the area under section 119(6A). Other relevant factors are not excluded from consideration and could, for instance, include those pointing in favour of confirmation. Inherent to my considerations is the Public Sector Equality Duty conferred by the Equality Act 2010, and of particular relevance in this regard is the Departmental Guidance to local authorities on compliance with that Act in the form of ‘Authorising structures (gaps, gates & stiles) on rights of way’, Defra, October 2010 as well as the British Standards Institute’s BS 5709:2018 which requires, in the absence of any explicitly identified and cogent counter-reasons, any structures limiting the free passage on a right of way to be the least restrictive option which also meets the needs of land management.   

Background

5. An existing footpath, MP95, routes through the grounds of a domestic property known as Trench Hill. It is surrounded by the agricultural property known as Painswick Lodge Farm, and the two appear to be in common ownership. The landowner of Trench Hill, citing reasons of privacy and security, has applied to divert the footpath around its domestic boundary, through the farm. The path would align closely with the boundary around two sides, although the less direct route of the proposed diversion (to the point of diversion, point D) would result in an extended overall length of around 30 metres. The landowner has undertaken to defray the expenses of the diversion and to be responsible for the future maintenance of the diverted path if this Order is confirmed. The proposed diversion path already exists and is clearly well used, but the Order did attract some objection (and much support). 

6. One of those objections was principally related to the accessibility of the ‘new’ path and raising health and safety concerns. The Council responded with the applicant’s agreement to address a number of the issues raised by fencing the proposed path to an appropriate width; to relocate a cattle trough away from the path; and to remove two of the proposed (or existing) gates, at points F and G. The objection was then withdrawn conditionally on those matters being agreed.

7. The other objection was an objection to the diversion per se because the path would no longer go through the trees, and the beautiful views down the valley and other aspects of the existing path could no longer be enjoyed. Following a detailed response from the Council including details of a proposal to erect a poetry plaque on the path (at a point beyond the proposed diverted part) that objection was withdrawn.  

Reasons

TEST 1

Expediency of diversion

8. The Diversion Order was made in the interests of the landowner. 
9. The existing footpath takes the form of a route through the entrance drive and grounds of the dwellinghouse at Trench Hill, passing the house at close quarters on its northern side. It is plainly expedient in the interests of the landowner, who cites reasonable security and privacy concerns about the existing footpath. That the owner may have known about the right of way when purchasing the property does not in itself diminish the strength of those concerns. 

10. Defra’s “Presumptions Guidance” (Government Guidance on diversion or extinguishment of public rights of way that pass through private dwellings, their curtilages and gardens, farmyards and industrial or commercial premises, August 2023) acknowledges that both landowners and members of the public can be uncomfortable with paths passing through contained spaces such as private gardens. The number of representations in support of the Order from those who say that they already use the proposed diversion route as a preference suggests that this is the case here. Although the Order is made in the interests of the landowner, it is not antipathetic to the public interest. Notwithstanding its apparent extensive use already, no representations have been made to the effect that public user rights may already have arisen on the proposed diversion route. 

Convenience of any new termination point

11. Because the route is moved generally to the north, around the boundary of the property, its new termination point at the western end lies on the same highway but a short distance beyond the driveway. It is at a road junction, as is the existing, and is just as convenient for users.

TEST 2

Whether the proposed diversion is substantially less convenient to the public

12. The length of the relevant part of the footpath that is the subject of the Order increases by around 30m from just under 200m, so is a relatively small increase for what is anyway a recreational rather than utilitarian path. This additional length has no material effect on convenience.  

13. The existing definitive path is limited by two gates, whereas the Order as made contains provision for four, at points E, F, G and I. Agreement to the removal of one of these, the field gate at point G, has been reached, and I am invited to modify the Order accordingly. The objection on accessibility grounds was predicated on the additional removal of the gate at point F. 

14. The existing stile at point E is to be replaced with a pedestrian gate compliant with BS 5709: 2018, to be set back two metres from the road. The gate, which is where the path is to meet the road, is said to be necessary for safety reasons. I am invited to modify the width of the path to 1.1m from the road until the point of that gate, but given that the existing stile is around 2m from the road (by which I mean the carriageway) it appears to me that the gate itself would represent the start of the path; the ‘outside’ 2m being land in the highway verge to which the public already have access. Therefore, there is no need to modify the Order in this respect. 

15. I am invited to modify the width of the proposed way to three metres throughout, save for the ‘pinch points’ at E and F where the width is restricted by existing features. 
16. The adjacent field gate to the proposed pedestrian gate at point E would mean that the proposed 3m width could not, if the path is fenced, immediately be achieved after entering the field without compromising the operation of the field gate. The appearance of the ‘pinch points’ of the gate at point E and the gap or gate (for which, see below) at point F as limitations on the Order inevitably mean there will be some tapering towards them. I do not think it is necessary to record the precise widths of these tapers.  

17. The field gate at point I, which is necessary to retain livestock, will also be compliant with BS 5709:2018 and, as required by paragraph 6.3.3 of that document, will be tethered open when not required for cattle holding.

18. The outstanding issue here is whether there is to be a gap or a gate at point F. The objection relating to accessibility and convenience was withdrawn on the understanding that there was to be a BS 5709:2018-compliant gap with a minimum width of 1.1m. However, I understand from the Council’s Statement of Reasons that the landowners desire a (BS-compliant) gate of the same width, which is what the Order as made provides for. 

19. That gate would also, as per paragraph 6.3.3 of the BS document, be required to be removed or tied open when not needed for animal control for a significant time; but whether its provision is acceptable at all requires me to assess whether it is the least restrictive option consistent with land management requirements.

20. Upon inspection if there is no gate at all then there would be no effective separation of the fields that adjoin the Order route. At the time of my visit, I witnessed cattle in one of those fields but not the other. Although I have received no detailed explanation as to why a gate is necessary, it appears to me self-evident from the layout of the land that the fields are intended to be separate and potentially put to different agricultural purposes that require stock control. To the extent that that is unnecessary for this purpose for significant periods, the gate can be expected to be removed or tethered open. 

21. The path itself on the Order route is laid to grass, where it differs from the surfaces of the existing path which are variously gravelled, laid to hardstanding or consist of bark chippings. Either route may only be accessed via steep single-track roads with no car parking in the vicinity of the route. Beyond the eastern termination point (point D) the path diverges but in either case passes through a further gate (or over a stile) and enters National Trust woodland. The northern path follows a steep hill and the southern one is undulating. 

22. In this context, a single additional gate en route is not significantly more restrictive to users and is not substantially less convenient.  Despite the proposed additional number of gates, the proposed route is, although longer, slightly more accessible than the existing. There appears a gentler gradient throughout and there is not the same crossfall. There are no steps.   

23. I therefore conclude on this issue that, subject to reflecting the agreement reached as to the omission of the gate at point G and the extended width of the route, the proposed route would not be substantially less convenient to the public. 



TEST 3	

(a) Effect of diversion on public enjoyment

24. One objection was made (since withdrawn) on the grounds that the proposed route is not as enjoyable as the existing, because of the loss of views and other aspects of the existing path. Upon inspection I agree with the Council that the views over the valley can equally be obtained from the proposed diversion, and in any case the better views are achieved further east. The loss of the ability to inspect the memorial plaque is mitigated by the proposed new bench and poetry plaque at a point further east along the path. 

25. Any loss of views from the existing path appears to me more than compensated for by the removal of the path from the curtilage and garden of a private domestic property, which is a factor that commonly hinders the enjoyment of any way by the public, and there is no reason to think that is any different here. A number of those making representations evidently prefer the diversion route.

(b) and (c): Effect of diversion on other land and the land over which the new paths would be created
	
26. The Order is made upon the landowner’s application, and no other land is affected by it. Whilst the fencing of the path to a width of 3m would result in some loss of land to agriculture, this would be offset by the benefit to the landowner of the extinguishment of the existing path. 

Rights of Way Improvement Plan (‘ROWIP’)

27. The Council have identified applications that remove inhibitions of the public’s use or enjoyment of a path, such as a diversion out of a ‘private’ garden, to be worthy of support for that reason. An objector identified the risk of the public encountering cattle as a result of the proposed diversion, presenting a ‘health and safety’ problem, and the increased number of gates, to be factors (engaged by the ROWIP) militating against the Order. Whilst there was merit in those points, the health and safety risk is to be overcome by the fencing of the path against the remainder of the land, with an associated legal agreement binding the land which requires the landowner at all times to take such steps and measures as are reasonably necessary to ensure the safety of the new path and of the public using it. The issue of the number of gates is considered above under the question of convenience.  

28. The Diversion Order therefore appears to me generally consistent with those objectives of the ROWIP for the area that have been drawn to my attention. 

Conclusions on whether it is expedient to confirm the Order

29. For all the above reasons I consider it expedient to confirm the Order, subject to the modifications as to the recorded widths and limitations discussed above. As the general nature of those modifications have been the subject of extensive discussion with the landowner, and none of them disadvantage the public or any other party, I do not consider that any further notice or consultation is required before confirming the Order subject to making those changes. 


Formal Decision

30. I confirm the Order subject to the following modifications:

To Part 2 of the Schedule to the Order, delete all text at the end after “width of 3 metres”; 
 To Part 3 of the Schedule to the Order, delete the limitations and conditions applying to Point G;
To Part 4 of the Order, delete the text relevant to width after “3 metres”; delete reference to field gate at point G.

Laura Renaudon

INSPECTOR






APPENDIX

THE ORDER PLAN

[image: A copy of the order plan showing the route. ]
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