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	On papers on file
by Laura Renaudon LLM LARTPI Solicitor

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 23 July 2026



	Order Ref: ROW/3359126                                                                    


	This Order is made under Section 53(2)(b) of the Wildlife and Countryside Act 1981 (‘the 1981 Act’) and is known as the Rutland County Council District Council Definitive Map and Statement for the County of Rutland Addition of Footpath E362 between Sheepdyke, Cottesmore and Main Street, Barrow in the Parish of Cottesmore Definitive Map Modification Order 2024.
The Order is dated 18 July 2024, with a relevant date of the same day, and proposes to modify the Definitive Map and Statement (‘the DMS’) for the area by adding a footpath between Barrow and Cottesmore.
There were two outstanding objections when the Rutland County Council District Council (‘the Council’) submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation. 

	
Summary of Decision: the Order is confirmed.
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Preliminary Matters
1. I have been directed by the Secretary of State for Environment, Food and Rural Affairs to determine whether to confirm this Order. A copy of the Order Map is appended to this decision for ease of reference. 
2. Two objections to the Order were received in response to statutory public consultation. One of those objectors has not taken any further part in the proceedings. The other, an owner of affected land, withdrew his objection more recently. As a result of that, the scheduled public inquiry has been vacated and I have been able to consider the matter on the papers without the need for a site visit. 
3. Schedule 4 to the Wildlife and Countryside (Definitive Maps and Statements) Regulations 1993 provides, in paragraph 1, that a modification order shall be made in duplicate with the seal of the surveying authority and the date of making inserted after the order before its Schedule. The Order was sealed digitally. The seal and date of making is inserted after the Schedule. I have not seen a duplicate, or any copies, although paragraph 3 of the same Schedule requires two copies to be submitted to the Secretary of State when the order is submitted for confirmation. The attestation part recites that the Common Seal of the Council was hereto affixed on “this 18th day of July 2024” and witnessed by the Chief Executive. However, the digital date and time stamp appears to record that the seal was applied and witnessed on the afternoon of 16 July 2024. 
4. These matters are quite disconcerting and I would urge the Council to review the accuracy of its date and time stamp. Nonetheless all parties appear clear about the effects of the Order and I shall proceed on the understanding that it is a valid one.
Main Issues
5. The main question arising is whether, as the result of the discovery of evidence, a right of way not shown in the DMS subsists. That question arises pursuant to section 53(3)(c) of the 1981 Act and to the Authority’s duty under section 53(2) of that Act to keep the DMS under review and to make modifications as required in consequence of any of the events set out in section 53(3). 
6. Section 31 of the Highways Act 1980 (‘the 1980 Act’) sets out that where a way over any land has been actually enjoyed by the public as of right and without interruption for a full period of 20 years, the way is to be deemed to have been dedicated as a highway unless there is sufficient evidence that there was no intention during that period to dedicate it. 
7. The section is enacted without prejudice to any inference of public rights of way that might arise at common law. Common law requires me to consider whether the use of the path and the actions of the landowner have been of such a nature that the dedication of the path by the landowner can be inferred. Any person purporting to dedicate a right of way must have had the capacity to so dedicate it.
8. The application relies on historic documentary evidence rather than on any recent user. Section 32 of the 1980 Act provides that before determining whether a way has or has not been dedicated as a highway, I shall take into account any map, plan or history of the locality or other relevant document which is tendered in evidence, and shall give such weight to it as I consider justified by the circumstances, including the antiquity of the tendered document, the status of the person by whom and the purpose for which it was made or compiled, and the custody in which it has been kept and from which it is produced. 
9. The relevant legislation sets out two relevant tests, described as ‘A’ and ‘B’ in R v SSE ex parte Norton & Bagshaw [1994] 68 P&CR 402: ‘A’ does a right of way subsist, on the balance of probabilities; and ‘B’ is it reasonable to allege that a right of way subsists? The Order was made by the Council because it appeared to them that a way not currently shown on the DMS for the area subsists or is reasonably alleged to subsist. At this stage, of deciding whether to confirm the Order, merely a reasonable allegation is not enough. I must be satisfied on the balance of probabilities, pursuant to test ‘A’, that the route subsists if I am to confirm the Order.
Reasons
Discovery of Evidence
10. Whether or not the Order route should be recorded on the DMS appears to have been a question raised previously, at the time the map and statement were first drawn up in the 1950s. Unfortunately it appears that many relevant documents have been lost, including the Draft and Provisional Definitive Maps for the area from the mid-1950s. What is clear is that the parish surveys, conducted by the Ramblers’ Association (‘RA’), described the Order route as a footpath but that it was not subsequently recorded on the DMS for the area. 
11. The route numbering of the Definitive Map (omitting route no. 4, as the Order route was numbered in both parishes) indicates that the Order route may have been included at some earlier point but subsequently omitted from the final Definitive version; alternatively that the map simply adopted the numbering given by the RA to each route whether included or not. The ‘ticks’ and ‘crosses’ on each of the survey cards, corresponding to the entries made on the DMS, suggest the latter. 
12. Either way it is not clear why the route was omitted. There was however also an ‘oversight’ card explaining (among other factors) that the paths surveyed were ‘mostly old working paths which are not now used’. 
13. Government Circulars at the time directed surveying authorities to consider the evidence of historic documents such as Ordnance Survey (‘OS’) maps but there is no information about exactly what was considered in this case. The parish survey cards completed by the RA describe this and other routes but do not refer to anything other than their own observations. 
14. Not generally available to surveying authorities in the 1950s were the records relating to the 1910 Finance Act taxation surveys. The applicant has submitted those details in this case, which reveal some exemptions from taxation over the relevant land parcels as a result of footpaths. This is relevant evidence that is unlikely to have been available to the surveying authority in the 1950s, or at least not then considered. Thus I accept that the ‘discovery’ threshold has been met.  
Evidence of the documents
15. As the only participating objector has now withdrawn his objection, I do not propose to recite the evidence at length. The Order route was shown, generally marked as a footpath, on the early OS maps at the end of the C19th. The OS maps have for many years carried a disclaimer to the effect that the representation of a footpath on the map is no evidence of there being a right of way, but nonetheless it was a consistently well-established physical feature following an obvious desire line between the two settlements of Barrow and Cottesmore. 
16. The land was for many years owned by the Earl of Gainsborough and, it appears, farmed by tenants. Parish Council minutes of the early years of the C20th record the parish council’s assertion of the footpath and asking the tenant to put it in order. At one point the parish council resolved to write to Lord Gainsborough about the issue. Subsequent correspondence ensued with the farmer in 1940; the path appeared to have been ploughed under wartime measures but the council resolved to assert the public’s right to use it. By around the end of the war, part of the land appears to have been converted to ironstone workings and there was concern about the condition of the footpath, with the parish council suggesting that it be ‘temporarily closed’ in 1945. 
17. One of the objectors informs me that a planning application for ironstone workings was made in 1947. It appears that the footpath was not considered, insofar as no record of any formal stopping up or extinguishment has been found, and the planning permission is said to contain no requirement for the path’s reinstatement.
18. It is suggested by one of the objectors that the consequence of the ironworks’ planning permission is that the path was extinguished, as a necessary corollary of the permission to destroy (by mining) the land. As a matter of physical reality that may have been the case (although the DMS is not prescriptive as to heights above datum) but as a matter of law that is not so. Section 49 of the Town and Country Planning Act 1947 empowered the Minister of Transport to stop up or divert highways where necessary to enable the development of land. Without that stopping up or diversion order, the obliteration of a highway (by non-natural causes) could not have been lawful. Prescriptive rights to have obstructed or demolished a highway (that is, rights usually acquired through the passage of time) cannot arise, because ‘once a highway, always a highway’. This may be presumed to have been known by the authorities at the time, and so if there was no stopping up order (or records of any efforts to assert the public’s rights) then that is some indication that the route was not then thought to be a highway.
19. At the time of the RA surveys, the route was described in two parts corresponding to the respective parishes of Barrow and Cottesmore. In Cottesmore it was described as ‘ploughed up’ and with a number of restrictions such as overgrown gates and hedges. The path was described as ‘not used nowadays’ but that the ‘Parish Council wish to retain as public right of way’. 
20. In Barrow it was described as ‘used very little’ and it was noted that the ironstone workings moving eastwards would eventually affect the path. There too, however, the ‘Parish Meeting suggest retention as it is the only Footpath to the South and Cottesmore’.
21. Other documents are supplied, such as a field map by the Home Guard and a diary entry from 1915 probably describing walking the southern part of the path. The Home Guard fields appear to have been superimposed onto an existing map, so that does not really add anything. The diary entry corroborates the roughly contemporaneous records of the parish council asserting the route.
Findings on the documentary evidence
22. Having regard to all of the documents put before me (whether referred to above or otherwise) it appears reasonably clear that the Order route was a path, sufficiently physically evidenced to warrant recording on OS maps, by the early years of the C20th. The parish council evidently encountered problems with the (successive) tenant farmers ploughing or obstructing the route, but there are no records of Lord Gainsborough or any other landowner having contested the public’s right to use the path. The parish council minutes are evidence that it was in fact used by the public. 
23. Although the Gainsborough lands are likely to have been held on estate trusts, there is no suggestion that the relevant landowners lacked any capacity to have dedicated the route for use by the public. The nature of the landed estate, including its physical extent, and the extent to which any users of the route between the two agricultural settlements of Barrow and Cottesmore may have been permissive users at the time the route appeared on maps, is not explained to me. However, there was evidently some tension between the tenant farmer and the parish council seeking to assert public rights in the early part of the last century. 
24. In the light of the very clear parish surveys carried out by the RA, reporting the respective wishes of the Cottesmore parish council and the Barrow parish meeting to ‘retain’ the path, it is something of a mystery why it was not recorded on the DMS in the 1950s. I am bound to infer that the proper procedures were followed and that consideration was given by the surveying authority to relevant matters. I note that a number of other routes marked ‘FP’ on the base map, west of Cottesmore and elsewhere, are not recorded as footpaths on the DMS. The early draft and provisional versions of the DMS have been lost, and I am informed that no copies of any objections to those versions or details of any hearings are available either. I infer from the numbering of the DMS and the evidence of the survey cards that the Order route made an early appearance somehow, but was omitted from the final version. Thus I infer that in the 1950s a deliberate decision was taken to exclude the Order route from the DMS. Its omission was not an oversight.
25. Although I am bound to infer that proper procedures were followed and all relevant matters were considered, the ‘oversight’ survey card for Cottesmore indicates that the relative amounts of use and the amenity value of the paths described were given some consideration as relevant matters. The card reported:
Apart from Footpath 1. along the rear of the village these paths seem of little use, and are hardly of any great amenity value.
In most cases they duplicate existing roads without leading by any scenery of note, they were mostly old working paths which are not now used. 
26. It is not clear who completed this card (the RA, the parish council, the surveying authority, or someone else) but it appears probably the RA, because these are likely to be the remarks of the person undertaking the surveys.
27. The applicant for the Order stated that stopping up orders and the records of the Quarter Sessions justices had been examined, but that no documented evidence had been found to reference any stopping up or diversion of the application route. The extent of the search is not described. The Council commissioned a report from consultants on the application who repeated that no such documents had been found, but did not state what efforts they had made (on the Council’s behalf) to search for any. An objector refers to a planning application for the ironstone workings from 1947. That, and any related documents, does not appear to have been examined by the Council. 
28. All this means that I cannot discount the possibility that the Order route was originally sought to be recorded on the DMS but was the subject of a successful objection, or that it has been stopped up, perhaps in association with the ironstone works. The absence of post-war documentary evidence from the Council is a matter of some concern. 
29. On the other hand, if the path had been the subject of such measures then I would equally expect the landowner to have retained some record of it. None has been supplied by any party.
30. The Finance Act records are persuasive evidence of there having been at least a private easement over the route; and they are probably indicative of the route having been a public footpath, given the tax deductions and the references to the footpath linking named settlements. The parish council of the time evidently thought it was a public footpath. There has been no suggestion that the land was owned in such a way that its owner could not have dedicated the route to the public. In the absence of any evidence to show that the route (if it is a highway) has been formally stopped up I am prepared to infer, on the balance of probabilities, that it has not been.
31. Although the presumption must be that the surveying authority followed all proper processes and addressed its mind to all relevant matters, it appears in this case that the contemporaneous lack of use of the path, the observed lack of amenity value, the anticipated effects of the ironstone quarry expansion, and the understanding that it was an ‘old working path’ may each have contributed to the authority’s decision not to include it on the DMS in the 1950s. 
32. I find the evidence of the 1910 Finance Act documents and the contemporaneous records of the parish council, documents that were unlikely to have been available to the surveying authority in the 1950s, to be sufficiently persuasive to say that the route was then not merely an ‘old working path’ but was a route freely used by the public by around 1915 from which dedication by the landowner can be inferred. 
33. The other matters previously raised, of amenity value or then-current levels of use or anticipated disruption by quarrying, were not relevant considerations. If there was other evidence causing the surveying authority not to include the route in the 1950s, it is not now available. 
34. Therefore I find the evidence of the documents discovered, together with all other relevant evidence that is now available, to establish on the balance of probabilities that a footpath subsists. 
Other matters
35. Several references abound in the historic parish council minutes about gates, stiles and other restrictions on the route. The Order does not list any limitations or conditions, and it is not clear to me whether the Council have given this matter any consideration despite their consultants’ advice to them to do so. Neither objector specifically contends that any historic dedication of the route was made subject to the existence of any particular limitations such as gates or stiles. Nonetheless the route crosses a number of agricultural fields and a road. The objectors and the Council will doubtless consider the Council’s powers under section 147 of the 1980 Act to authorise the erection of gates for stock control purposes. 
36. One of the objectors has indicated a wish to seek a diversion of the route, mainly because of the considerable drop in height at one part that I understand may have arisen from the historic ironstone works. As the objector acknowledges, that is not for me to consider but will need to be the subject of a separate application process. 
Conclusion and Formal Decision
37. In the light of all the foregoing considerations and having regard to all the matters raised in the parties’ correspondence, I confirm the Order. 
Laura Renaudon
INSPECTOR
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