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	by James Blackwell LLB (Hons) PGDip, Solicitor

	An Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 24 July 2026



	Order Ref: ROW/3356949

	The Order is made under Section 53(2)(b) of the Wildlife and Countryside Act 1981 (WCA 1981) and is known as The West Sussex County Council (Chichester No 1: Yapton (Addition of a footpath)) Definitive Map Modification Order 2024.

	The Order is dated 1 February 2024 and proposes to modify the Definitive Map and Statement for the area by adding a footpath, as shown in the Order plan and described in the Order Schedule.

	There were several outstanding objections when West Sussex County Council submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

	Summary of Decision: The Order is confirmed.
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Preliminary Matters
The Order concerns the addition of a footpath in Yapton. It runs from the north-west corner of the allotment gardens, across the allotments and through a new housing estate around Charles Square, before connecting with existing footpath 166 (FP166) at the south-eastern corner of the estate. From point B, FP166 also runs around the north-eastern boundary of the allotment gardens.
The Order was made following a Schedule 14 Appeal, which was successful in part. The original application sought the upgrade of various sections of FP166 to a bridleway, as well as the addition of two further sections of bridleway which were closely related to this route. Whilst the evidence was not considered sufficient to show bridleway rights subsisted along FP166, the evidence was considered sufficient to reasonably allege footpath rights may subsist over the route which is now the subject of this Order. An Order was made on that basis. For reference purposes, this route was referred to as section B-C in the S14 Appeal Decision.
Whilst the Applicant has confirmed she continues to support the Order, she highlights that the Definitive Map and Statement (DMS) changes proposed under the Order are now very different to what she originally sought. In turn, the Applicant has chosen not to submit any further Statement of Case, and instead relies on the documents submitted in support of the original application. The OMA has taken a neutral stance in connection with the Order. 
A large number of objections were made in connection with the Order, many from allotment holders which the claimed route passes through. Objectors highlight that confirmation of the Order would be of significant detriment to these allotments, which are clearly valued as an important community asset. 
I fully recognise the importance and value of the allotments to the local community, and wholly sympathise with the concerns of local residents and allotment holders. However, the Wildlife and Countryside Act 1981 is limited to ascertaining the existence of public rights of way, but not the respective merits of those rights. Indeed, confirmation of the Order would not create a new footpath, but instead would formally record a footpath found to subsist. This means the respective merits of the footpath are not relevant to confirmation of the Order, and unfortunately, I cannot consider factors such as need for the footpath, any likely harm to the allotments, security, safety, environmental impacts or compensation. 
Nonetheless, such matters may potentially be relevant to any future application or proposal seeking diversion or extinguishment of the route – but those issues fall outside of my remit in respect of this particular Order.
Main Issues
In this instance, the Order has been made under Section 53(2)(b) of the WCA 1981 on the basis of an event specified in Section 53(3)(c)(i), namely the discovery of evidence which shows that a right of way subsists, or is reasonably alleged to subsist, which is not currently shown in the Council’s DMS. 
Whilst a DMMO can be made on the basis that a public right of way is reasonably alleged to subsist, the standard of proof is higher for the Order to be confirmed. At this stage, evidence is required to show, on the balance of probability, that a footpath subsists over the claimed route. 
The case in support of the Order is primarily founded on historic documentary evidence, which means the provisions of s32 of the Highways Act 1980 are relevant. When considering whether a public right of way exists, these provisions require me to take into consideration any map, plan or history of the locality tendered in evidence, or any other relevant document provided, and give these documents such weight as appropriate in the circumstances. 
Reasons
The documentary evidence shows that the land crossed by the Order route was historically a field on the edge of Yapton. Much of the evidence shows a diagonal route running through this field, which corresponds with the alignment of the claimed footpath. The route is shown to continue on a similar south-eastern trajectory, along what is now FP166.
The Greenwood Map 1825 shows the Order route as a double pecked line, which is referenced in the key as a “cross road”. Whilst not demonstrative of public rights, it does point to the route’s physical existence as far back as the early 19th century. The Yapton Tithe Map 1839, which also shows the route depicted by a dashed line, is further evidence of the same. 
The Auction Sale Particulars Plan of 1862 show the route in a similar manner, but this time, the route is expressly identified as a footpath. This points to the route’s perceived status around this time.  
Subsequent Ordnance Survey maps, including editions from the late 19th century, consistently show the route as a defined track. Whilst again these maps are not demonstrative of public rights, they further corroborate its physical existence during this period.  
The Quarter Sessions maps of 1905 and 1920 both depict the Order route, and show it labelled as a footpath. Given such documents were prepared for legal purposes, they are good evidence of the route’s public status at these times. 
Pursuant to the Rights of Way Act 1932, the Parish Council carried out a survey of public rights of way in their area, and again, the Order route is shown as a footpath on the plan prepared for this purpose. This again reinforces the status of the Order route around this time. 
The position is further supported by later mapping, including the 1938–39 Ordnance Survey map, which continue to show the Order route running diagonally across the field. 
Thereafter, the route shown on the Provisional Map and First Definitive Map (1952) each follows the perimeter of the allotments, which reflects the recorded route of FP166. This appears to have coincided with the introduction of allotments within this part of the field – which likely made it more practical to follow a route around the edge of the allotments, rather than directly through them. However, the omission of the original alignment from the Definitive Map process is not, of itself, evidence that any public rights over that route had been extinguished. 
When taken together, the evidence strongly suggests the Order route existed as a public footpath prior to introduction of the allotments, which formed a direct continuation of FP166 from point B towards Cinders Lane. Whilst it seems the route used in practice shifted to the perimeter of the allotments during the mid-20th century, any public rights over the footpath’s original alignment would continue to subsist unless lawfully extinguished or diverted. 
Presumption of Regularity
Whilst there is no formal record of any diversion having taken place, I have considered whether any inference of diversion can be drawn from the presumption of regularity. In appropriate circumstances, the doctrine permits the assumption that public authorities have properly discharged their statutory functions, provided there is an absence of evidence to indicate otherwise.
However, the doctrine is ordinarily engaged where there is some evidence that an official act occurred, but doubt remains as to whether the relevant procedures were correctly followed or records have been retained. In this case, there is no documentary, contemporaneous or other persuasive evidence to suggest that a formal diversion of the Order route was ever made. In those circumstances, the presumption cannot properly be relied upon to infer the occurrence of a diversion for which there is otherwise no evidential foundation.
Furthermore, the evidence indicates that where diversions have been effected elsewhere within the local rights of way network, records have been retained. If a formal diversion of the Order route had occurred, this tends to suggest that some documentary trace of that event would remain.
The route shown on the DMS can be explained by practical considerations associated with the introduction of the allotments, which provides a plausible explanation for why FP166 was recorded around the perimeter of the site rather than along its former diagonal alignment. Consequently, I do not consider the presumption of regularity assists in establishing that a lawful diversion occurred.
Other Matters
Whilst reference has been made to legislation governing the use of allotment land, the existence of any requirement for Secretary of State consent is not material to the determination of this Order. The issue before me is whether public footpath rights subsist. As already discussed, confirmation of the Order would record existing rights, not create new ones. Nor would it authorise a change in the use of the land. 
Conclusion
Taken as a whole, the documentary evidence demonstrates, on the balance of probability, that a public footpath existed along the Order route prior to the introduction of the allotments, and that public rights over that alignment have not been lawfully diverted or extinguished. A footpath therefore subsists over the claimed route. Having regard to these and all other matters raised in the written representations I therefore conclude that the Order should be confirmed.
Formal Decision
 I confirm the Order.
James Blackwell
Inspector
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