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	Site visit made on 23 March 2026

	by J Ingram LLB (Hons) MIPROW

	An Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 26 June 2026



	Order Ref: ROW/3347510

	· This Order is made under Section 53(2)(b) of the Wildlife and Countryside Act 1981 (the 1981 Act) and is known as The Shropshire Council (Footpaths 74 & 73Y Deletions, Parish of Worthen with Shelve) Modification Order 2023.

	· [bookmark: _Hlk161063372]The Order is dated 24 August 2023 and proposes to modify the Definitive Map and Statement for the area by deleting two footpaths as shown on the Order plan and described in the Order Schedule.

	· There was one objection outstanding when Shropshire Council submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation. 


	Summary of Decision: The Order is not confirmed.

	[bookmark: bmkReturn]


Preliminary Matters
In writing this decision I have found it convenient to refer to points marked on the Order Plan. I therefore attach a copy of this plan. 
This case concerns the proposed deletion of a route, that is made up of two public footpaths, from the Definitive Map and Statement (DMS). The route commences as footpath no.74 from its junction with the County Road (point A) and follows a generally westerly direction to the entrance to Bog Farm at point B. From here the route continues as footpath no.73Y passing the buildings of Bog Farm in a generally southerly direction. The route then crosses a field in a south westerly direction where it meets footpath no.UN3 at point C.
I undertook an unaccompanied site inspection on 23 March 2026; I walked the full length of the Order route. 
Shropshire Council are the Order making authority (OMA) and are supporting the Order.
The Main Issues
[bookmark: _Hlk163824582]The OMA made the Order under Section 53(2)(b) of the 1981 Act on the basis of an event specified in Section 53(3)(c)(iii), namely the discovery of evidence which, when considered with all other relevant evidence available, shows that there is no public right of way over land shown in the map and statement as a highway of any description. 
The evidence submitted in support of the Order is documentary evidence. For documentary evidence, section 32 of the Highways Act 1980 (the 1980 Act) requires consideration of any map, plan or history of the locality, or other relevant document, which is tendered in evidence, giving it such weight as is appropriate, before determining whether or not the right of way should be deleted. My decision is reached on the balance of probability.
The case of Trevelyan v Secretary of State for Environment, Transport and Regions (2001) EWCA Civ 266 confirms that cogent evidence is needed before the DMS are modified to delete a right of way. Lord Phillips MR stated that when considering whether a right of way that is marked on the definitive map in fact exists, the initial presumption is that it does. In the absence of evidence to the contrary, it should be assumed that proper procedures were followed. There must be evidence of some substance if it is to outweigh the initial presumption that the right of way exists.
The case of McLeish v Secretary of State for Environment (2024) EWCA Civ 1562 concerned the situation where a DMMO was made to rectify an unintended shift in the alignment of a footpath that had occurred on successive definitive maps. The judge, in dismissing the appeal, stated the result of the order is that the route of the footpath will revert to what it should have been all along. The case confirmed that the conclusive evidence provision, contained in Section 56 of the 1981 Act, will apply to the current definitive map.
Reasons
Documentary evidence
South Shropshire Railway Plan November 1871
The railway plan does not show the Order route other than the area through the farmyard. There is a route which extends from point B in a northerly direction, the book of reference describes this route as an ‘Occupation Road’. The Order route south of point B is outside of the limit of deviation on the railway plan, other than the farmyard and buildings, the plan does not show anything further south.   
Ordnance Survey (OS) Maps 1833-1901
I have various editions of OS maps before me. The 1-inch first edition 1833 does not show the Order route. The Order route is shown for the first time on the 25-inch first edition dated 1882. The route between points A-B appears as double dashed lines, there is then an open area through the farmyard, then a section between solid lines. A dashed line is shown crossing the field to the south of the farm, in a south westerly direction, to point C. In addition, there is another track shown extending from the gate south of the farm in a south easterly direction.   
The 25-inch revised edition dated 1901 shows the Order route as above, with the addition of an annotation ‘F.P’ on the southern section of the route that crosses the field to point C. The 6-inch editions dated 1883 and 1901 depict the route in the same way without any annotations.
The 1-inch revised edition dated 1899 does show a track between points A and B, however, south of the farmyard the route to point C is not shown, there is a route shown extending to the south east.

   
Finance Act 1910 
The Finance Act plan uses the 25-inch OS map from 1901 as a base map. The Order route passes through three hereditaments. Two of these parcels of land show a deduction of £10 each from the total value for ‘Public Rights of Way or User’. As well as the Order route, the OS base map shows another route within each of these parcels, therefore it is not possible to be certain that the deduction relates to the Order route. However, I consider that it is more likely than not, to relate to the route that is annotated F.P. this would include part of the Order route.
The third parcel, that does not claim a deduction, is very small. It only includes a house and an outbuilding and the small area of land between the two, this is immediately south of the gate at point B.
Definitive Map Process  
The parish survey for Worthen parish is dated December 1953; the map shows a blue line for the length of the Order route, with the exception of the section through the farmyard, which is unmarked. As this section is omitted the routes appear as two separate cul-de-sac routes, terminating at each end of the farmyard. The schedule records the path to the south of the farm, which runs through the field, as footpath number 73. It is stated ‘this serves 3 cottages in the field but is seldom used now due to improvement of 74’. In the schedule Path 74 is recorded as a ‘CRF’ (a carriage road/cart road mainly used as a footpath) and the description simply states ‘serves the above mentioned cottages’. No reason is provided on the schedule for the inclusion of the paths in the survey. 
Subsequently footpath no.73 and RUPP (Road used as a Public Path) 74 appear on the Draft/Provisional Definitive Map dated 1954-58, again a short gap is shown between the two paths at the farm. There does not appear to have been any objections to the Draft map in relation to these paths. Consequently, the two paths appear on the first Definitive Map dated 1959. On this map RUPP 74 appears slightly longer, extending into the farmyard, therefore on the map the paths appear to meet and form a continuous route. I have not been provided with any Definitive Statements for the Draft/Provisional or first Definitive Map; it appears that there may not have been any produced.            
Subsequent Revisions of the Definitive Map 1965, 2020
A revision of the Definitive Map in 1965 shows the routes as they were on the first Definitive Map. In the farmyard where the paths meet there is an ‘O’ symbol on the map, the OMA state that this refers to a change in category or number.
A review of the parish was undertaken between 1985 and 1990, and RUPP 74 was identified as an anomaly as it connected to a right of way with a different status. The OMA refer to the responses of three consultees, who were invited to comment on what their understanding was of the public rights over RUPP 74 and to give details of the known use. The Trail Riders Fellowship (TRF) stated RUPP 74 was not used. The Worthen Parish Council comment ‘access road to Bog Farm only’. The landowner at the time states “This is the drive to my house and buildings. It is clearly outside the intention of the act that the public should drive up and down it unless they are coming to see me. Fortunately, the public appear to be unaware of their right and I have never seen anyone use it.”    
Subsequently a Definitive Map Modification Order was made in 1993 to reclassify RUPP 74 to a public footpath. One objection was received, following a public inquiry in 1995 an Inspector confirmed the Order. However, the OMA highlight some inconsistencies with the Council officer’s statement of case, that was produced for the inquiry. It was incorrectly stated that the reason given for the inclusion of the path on the parish survey in 1953 was that it had been ‘regularly used throughout living memory’. In fact, no reason had been given on the form. 
In addition, the OMA state the evidence of a previous occupant of Bog Farm was paraphrased in the officer’s statement of case. The occupant resided at Bog Farm between 1946 and 1976 and stated, “This lane was only used as a footpath and access to the farm”. However, in the officer’s statement it is paraphrased as “The route is the access drive to Bog farm and has never been used by members of the public other than as a footpath”. The OMA state that the previous occupant had not said it was used by the public as a footpath at that time.
The Definitive Map and Statement was again revised in 2020, the Order route is shown as a continuous purple line, indicating a public footpath. There is a Definitive Statement for footpath no.74, this describes the route between points A and B and states it connects to footpath no.73.     
Conclusions
As set out above; in order to justify the making of a DMMO to delete a public right of way under sub-section 53(3)(c)(iii) of the 1981 Act it is necessary to provide sufficient evidence to show that there is no public right of way over land shown in the map and statement as a highway of any description. Case law states that the evidence must be of some substance.
It is clear from the historic Ordnance Survey maps that there has been a physical route, between points A-B-C, since at least 1882 and this appears to have been capable of being used on foot. The route was subsequently recorded as a public footpath and as a RUPP as part of the Definitive Map process.
I consider that in 1953 the parish council would have been clear that it was their task to survey the routes they considered to carry public rights. Instructions on how to complete the survey would have been sent to parish councils at the time. The fact that it is noted on the survey schedule that the paths ‘serve the cottages at Bog Farm’ does not preclude use by the public on foot. It is mentioned that footpath 73 is ‘seldom used’ therefore it was still in use, albeit only occasionally. It is unfortunate that no further details are provided on the survey schedule, particularly the reasons for inclusion of the routes. 
It seems that an error may have been made initially by omitting the small section through the farmyard. It seems reasonable to assume that the intention would have been to record the full through route. This anomaly appears to have been rectified by the publication of the first Definitive Map, to which there were no objections. I therefore find that, in the absence of any evidence to the contrary, the correct procedures would have been followed with regard to the first Definitive Map.
In this case there is no conflict in the recording of the alignment of the paths between the original and current Definitive Map. The only change is the status of path 74, which was legally changed from a RUPP to a public footpath by the 1993 Order. I agree with the OMA that there were some inconsistencies with the officer’s statement of case in support of the reclassification of RUPP 74. However, an Inspector confirmed the Order and would have heard all the evidence at the public inquiry. There may have been evidence heard at the inquiry both in support and in opposition to the status of footpath, as well as additional evidence, which I do not have before me. 
I consider that the former occupant’s comments that “This lane was only used as a footpath and access to the farm”, in the context that they were asked to provide evidence for the inquiry, most likely is referring to public use as a footpath. In addition, I do not find it unusual that the TRF state that they did not use RUPP 74, after all it was not a through route that their members could use; this does not mean that it was not used by the public on foot. 
It does seem that the route as a whole has perhaps had little use over the years, prior to and since the first Definitive Map was published, however, this does not mean that it does not exist. I find, in the absence of any evidence to the contrary, that it must be assumed proper procedures were followed and the initial presumption that the route exists remains.           
I consider the evidence, when taken as a whole, on the balance of probabilities, is insufficient to show that the public footpaths between points A-B-C should be deleted from the DMS.             
Having regard to the above and all other matters raised, I conclude that the Order should not be confirmed.
[bookmark: bmkScheduleStart]Formal Decision
The Order is not confirmed.

J Ingram
INSPECTOR
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