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Enquiries to:

Postal address:

Equality Framework Team
Cabinet Office

1 Horse Guards Road
London

SW1A 2HQ

Email: equalpayconsultation@cabinetoffice.gov.uk

Alternative formats

Alternative formats of this document are available
online. This includes:

 British Sign Language (BSL)

* Welsh translation

« Easy Read

 large print

« web-accessible PDF and HTML

Please contact us for paper copies or alternative
formats of this document.

Braille and Audio CD are also available on request.

Requests for alternative formats can be made by post,
email or telephone at 0808 175 6420


mailto:equalpayconsultation%40cabinetoffice.gov.uk?subject=
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About this consultation

Duration: 15 weeks
Enquiries to:
Postal address:

Equality Framework Team
Cabinet Office

1 Horse Guards Road
London

SW1A 2HQ
Email: equalpayconsultation@cabinetoffice.gov.uk

How to respond:
We encourage you to respond online if possible.
Please read the consultation document.

Then submit your responses online: https:/www.gov.
uk/government/consultations/equal-pay-and-pay-
discrimination

Please email equalpayconsultation@cabinetoffice.gov.
uk if:

« you would like to respond via email

* you have any other enquiries specifically relating
to this consultation including requests for the
document in an alternative format


mailto:equalpayconsultation%40cabinetoffice.gov.uk?subject=
https://www.gov.uk/government/consultations/equal-pay-and-pay-discrimination
https://www.gov.uk/government/consultations/equal-pay-and-pay-discrimination
https://www.gov.uk/government/consultations/equal-pay-and-pay-discrimination
mailto:equalpayconsultation%40cabinetoffice.gov.uk?subject=
mailto:equalpayconsultation%40cabinetoffice.gov.uk?subject=
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If you would like to respond by post, please mark your
correspondence ‘equal pay consultation response’ and
send it to the postal address.

If you are filling out this survey on behalf of another
person (for example, to assist someone who requested
an alternative format), you must have their explicit
consent to do so. You must consult with them
directly throughout the process to ensure the answers
accurately reflect their views. Please note that for
demographic questions (such as sex, age, ethnicity
and experience of long-term conditions or illnesses),
you must not guess or assume the answers.

The person you are assisting must select their own
categories, and you should only record the specific
options they choose.

If you have any complaints or comments about the
consultation process you should contact the Cabinet
Office.

Extra copies and alternative formats

Alternative formats of this consultation are available
online. This includes:

- BSL

« Welsh Translation

« Easy Read

- Large print

*  Web accessible PDF and HTML
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Please contact us for paper copies or alternative
formats of this consultation document.

Braille and Audio CD are also available on request.

Requests for alternative formats can be made via post,
email or telephone at 0808 175 6420

Privacy Notice for equal pay
consultation survey

This notice sets out how we will use your personal
data, and your rights. It is made under Articles 13 and/
or 14 of the UK General Data Protection Regulation
(UK GDPR).

Your data

Purpose

The purpose for which the Office for Equality

& Opportunity (OEQ), within Cabinet office, is
processing your personal data is to obtain the opinions
of members of the public, parliamentarians and
representatives of organisations and companies about
departmental policies, proposals, or generally to obtain
public opinion data on pay equality.

To do this we will:

Collect information on some personal characteristics
of individual respondents including sex, race and

disability (among other data). This information
will aid and contextualise the analysis of the
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consultation, allowing us to identify if there are gaps in
representation or trends regarding particular insights.
This information will also provide us insight into who
is responding to the consultation and support further
stakeholder engagement to boost responses from
underrepresented groups.

We will also collect the names of organisations,
and employer and employee representative bodies
or networks. This is to understand the groups
participating in the consultation and who they
represent.

The personal data will help us to collate high-level
findings and identify important themes, adding crucial
detail and context to the results, but will not be used to
identify individuals.

We will not collect your name or contact details

along with the personal characteristics stated above
unless you request alternative formats to enable you

to participate. This includes, for example, those who
request Braille or an audio CD copy. This will ensure
we reach a wide range of respondents which is vital

to getting the best possible insight. Any identifiable
information will not be shared with the supplier

for analysis and will be securely deleted once the
individual requests or responses have been processed.
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Only anonymised data (i.e. demographic information
and opinions) will be shared with our survey analysis
provider, who will share aggregate information back to
us.

Respondents are reminded to not provide identifiable
information as part of their response such as names,
locations, organisations or specific information about
their own experiences. This is to make sure your
responses remain anonymous.

The data

We will process the following personal data to support
the above purposes:

* name (only if interview or alternate format is
requested)

« address (only if interview or alternate format is
requested)

« email address (only if interview or alternate format
is requested)

* mobile or phone number (only if interview or
alternate format is requested)

« name of respondent’s organisation, network or
representative body if applicable, and country of
the UK (or internationally) where the organisation or
representative body is based
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* information on personal characteristics: ethnicity,
conditions or illnesses that affect individuals,
disability, age, sex, where an individual lives or is
employed

« opinions and comments in response to the
consultation questions

Legal basis of processing
The legal basis for processing your personal data is:

How we use your sensitive data (Special
Category Data)

If you provide your contact details to request an
alternative format of this survey, we will temporarily
process information about your accessibility needs.

Our Legal Basis:

Under data protection law, our legal basis for
processing this sensitive information is that it is
necessary for reasons of substantial public interest.
Specifically, we meet the following conditions under
the UK Data Protection Act 2018:

- Statutory and Government Purposes: To allow
us to carry out our public function of consulting
the UK public on proposed legislative changes.

« Equality of Opportunity or Treatment: To
ensure that individuals with health conditions or
disabilities have equal opportunity to participate in
this consultation.
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Recipients

We use a third-party platform, SmartSurvey, to host
and administer this survey. SmartSurvey acts as
our data processor and handles data strictly on our
instructions.

To ensure the survey is completely anonymous, we
have configured the platform to use an “anonymous
survey” feature. This means:

* No IP Address Storage: Your IP address is
processed strictly in temporary computer memory
(RAM) to establish the necessary internet
connection (TCP/UDP) to load the survey. It is
instantly discarded, is never written to a disk or
database, and cannot be observed by us or any
user.

« Duplicate Prevention: A standard functional cookie
Is placed on your browser solely to prevent multiple
survey submissions from the same device. This
cookie does not identify you personally.

Aside from this essential connection infrastructure, no
personal identifiable data or identifying metadata is
disclosed to or stored by SmartSurvey.

Your anonymised data will be shared by us with

our contracted external research company who will
analyse the consultation responses, as instructed by
the Cabinet Office.
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Any personal data we receive to enable alternate
formats to be provided will be stored on our IT
infrastructure and shared with our data processors
who provide email, document management and
storage services.

Retention

Your personal data will be kept by us for the following
periods:

A list of people who have requested alternative formats
will be kept while their individual requests are being
processed, after which all associated personal data will
be deleted.

Anonymous responses will be retained for the duration
of the consultation, and will be destroyed 3 calendar
years after the consultation has concluded, or when
the information is no longer required to be stored for
active use on Bill development, whichever is first.

Your rights

You have the right to request information about how
your personal data are processed, and to request a
copy of that personal data.

You have the right to request that any inaccuracies in
your personal data are rectified without delay.

You have the right to request that any incomplete
personal data are completed, including by means of a
supplementary statement.
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You have the right to request that your personal data
are erased if there is no longer a justification for them
to be processed.

You have the right in certain circumstances (for
example, where accuracy is contested) to request that
the processing of your personal data is restricted.

You have the right to object to the processing of your
personal data.

International transfers

As your personal data is stored on our Corporate IT
infrastructure, and shared with our data processors,
it may be transferred and stored securely outside
the UK. Where that is the case it will be subject to
equivalent legal protection through an adequacy
decision, reliance on Standard Contractual Clauses,
or reliance on a UK International Data Transfer
Agreement.

As your data will be shared with Cabinet Office
contracted researchers who provide analysis of the
consultation response services to us, it may be stored
securely outside the UK. Where that is the case, the
data must be stored in a location permitted by and

in accordance with any regulations for the being in
force made under 17A of the Data Protection Act 2018
(adequacy decisions by the Secretary of State).
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Data shared with our Survey Platform Supplier (Smart
Survey) who provides survey hosting services to us,
will be stored securely in the UK.

Complaints

If you consider that your personal data has been
misused or mishandled, you may make a complaint to
the Information Commissioner, who is an independent
regulator. The Information Commissioner can be
contacted at: Information Commissioner’s Office,
Wycliffe House, Water Lane, Wilmslow, Cheshire,
SK9 5AF, or 0303 123 1113, or icocasework@ico.org.
uk. Any complaint to the Information Commissioner is
without prejudice to your right to seek redress through
the courts.

Contact details

The data controller for your personal data is the
Cabinet Office. The contact details for the data
controller are: Cabinet Office, 70 Whitehall, London,
SW1A 2AS, or 0207 276 1234, or you can use this
webform.

The contact details for the data controller’s Data
Protection Officer are:
dpo@cabinetoffice.gov.uk.

The Data Protection Officer provides independent
advice and monitoring of Cabinet Office’s use of
personal information.


mailto:icocasework@ico.org.uk
mailto:icocasework@ico.org.uk
https://www.gov.uk/guidance/contact-the-cabinet-office
mailto:dpo%40cabinetoffice.gov.uk?subject=
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Agreement

By reading this privacy notice and proceeding with
the survey, you are indicating that you agree to the
collection, processing and storing of your data in line
with processes outlined above.

As part of the analysis of the consultation, we will
publish a summary of findings, including direct quotes.
Quotations will not state the name of the individual or
organisation who provided them but will state whether
they were an organisational or individual response. If
you do not wish your response to be used to generate
anonymised quotes, please tick the box where
indicated on the SmartSurvey response form.
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Ministerial foreword

The UK'’s prosperity and long-

term economic growth depend

on a national renewal that is

grounded in the principles of

equality and opportunity. This

government is determined to break down the barriers
to opportunity so that individuals can thrive regardless
of their background. This includes reinforcing our
commitment to upholding the fundamental right to
equal pay for equal work.

Last year marked a significant anniversary: 50
years since the Sex Discrimination Act 1975 and the
implementation of the Equal Pay Act 1970. Trade
unionists and women campaigners made crucial
efforts to champion these laws and we should
celebrate the immense progress made.

However, we must recognise that the current equal pay
framework has become excessively complex, costly,
and protracted. With tens of thousands of claims stuck
in the system and cases taking a decade or more

to resolve, workers are trapped in endless litigation
and employers face intractable uncertainty. No-one
benefits from this.

We know what the problems are — a system that:

- fails to provide the data and tools needed to reliably
and efficiently identify discriminatory pay practices
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« places too much of the burden for enforcing the law
on individuals

 incentivises arguments over minor details of a
dispute, multiplying time, stress and expense

« does not do enough to protect those who need it,
such as disabled employees, those from ethnic
minority groups, and outsourced workers

These are not isolated issues, they are systemic,
interconnected failings in the way we promote and
enforce pay equality. This lets down both workers and
employers, and places huge burdens on our justice
system.

That is why we are committed to modernising the pay
discrimination framework to ensure it works effectively
for everyone. Our Manifesto and Plan to Make Work
Pay made 3 commitments on equal pay. However,
newly commissioned research and the stakeholder
feedback we received from listening to employers,
trade unions, and civil society has demonstrated the
need for more comprehensive reform. Our proposed
strategy focuses on 2 key phases:

« first, improving the current system by streamlining
procedures and strengthening transparency and
enforcement

e second, once the government is satisfied the
system is improved, broadening protections to close
gaps in the law
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In this context, the consultation seeks views on
measures designed to proactively prevent pay
discrimination, ensure enforcement agencies are
empowered to drive good practice, and simplify the
resolution of disputes when they arise. In addition

to seeking views on the specific changes proposed,
the consultation sets out our plans for reviews of the
rules of procedure for pay discrimination claims and
the operations of the independent panel of experts.
By engaging with employers, trade unions and
practitioners, these reviews will identify operational
inefficiencies, minimise unintended complexities, and
build a streamlined system that works for all parties.

It then seeks views on measures for the second
phase, focused on making sure those affected by pay
discrimination have equal rights under the law.

These important reforms will provide clearer
accountability and greater consistency across the
system, supporting our ambition to remove barriers

to opportunity and reduce protracted litigation for
both employers and claimants. We are committed to
collaborating with businesses, civil society, and trade
unions to get these changes right. and to ensure that
our reforms consider the needs and circumstances of
all parties. We welcome views from these stakeholders
and those affected by pay discrimination in order to
ensure reform is efficient and well-targeted.
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This consultation represents the next phase of policy
development, and it will help us ensure that our
proposed changes work for everyone.

Seema Malhotra MP, Minister for Equalities

Rt Hon Sir Stephen Timms MP, Minister for Social
Security and Disability
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Introduction

Purpose

The government is launching this consultation to seek
views on how we can deliver a comprehensive reform
of the current equal pay framework so that it works
better for workers, businesses, and the justice system.
We are seeking views on proposals to fix the areas of
the system that are currently not meeting requirements.
We are also seeking views on how we can address
gaps and inconsistencies in the framework currently
affecting disabled people, those from ethnic minority
groups, and outsourced workers. This will ensure we
can fully deliver on our commitment to strengthen
equal pay and end pay discrimination. To do this,

we know we need to fix the system before we bring
more people into it. That’s why we are committed to a
phased process and implementation, consulting both
employers and employees every step of the way.

The responses to this consultation will be used to
inform our next steps.

We are inviting responses from anyone interested in
or affected by these issues. We particularly welcome
views from those who may be most affected by

the different measures relating to equal pay policy,
Including:

- employers

 trade unions
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« public sector bodies
« women sector, race and disability stakeholders

» legal experts and practitioners, including HR and
pay and reward specialists

 individuals with lived experience of pay
discrimination

Respondents can provide feedback on all the policy
areas outlined in this consultation or on specific topics.

Background

The government is committed to strengthening equal
pay and ending pay discrimination. It is clear that the
current equal pay system fails to meet the needs of
employers and workers. It does not provide the tools
or data needed to determine whether pay practices
are discriminatory. It places too much of the burden
of enforcement on individuals instead of supporting
proactive and preventative action. It encourages
protracted and adversarial disputes, multiplying the
time and expense involved, and does not do enough
to protect those who need it, including disabled
employees, those from ethnic minority groups, and
outsourced workers.

We are not viewing these problems in isolation but
are committed to addressing them and improving the
system as a whole before broadening protections.
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In our manifesto and Plan to Make Work Pay we
committed to:

« making the right to equal pay effective for disabled
people and those from ethnic minority groups

« establishing an equal pay regulatory and
enforcement unit with the involvement of trade
unions

« ensuring that outsourcing of services can no longer
be used by employers to avoid paying equal pay

In April 2025, we launched a call for evidence on
equality law which invited feedback on areas of
existing equality legislation and possible equality law
reform. This included questions on the equal pay
commitments outlined above, as well as possible
related pay transparency measures. The analysis of
the submitted responses relating to pay discrimination
IS now available.

You can read the analysis of the submitted responses
relating to pay discrimination. The responses received,
as well as government-procured research on the
socio-legal and lived experience impacts of the equal
pay scheme, demonstrate a need for serious reform
of the current system before broadening protections to
address inconsistencies in the law.

Building on the call for evidence, we are launching this
consultation to seek views on the most effective way to
overhaul the pay discrimination framework and make
sure it works for businesses, workers, and the tribunal


https://www.gov.uk/government/calls-for-evidence/equality-law-call-for-evidence
https://www.gov.uk/government/calls-for-evidence/equality-law-call-for-evidence
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system alike. We also invite views from stakeholders
on whether they think there are alternative ways to
achieve our objectives.

These proposals represent a chance to:
« address the failings of the current system
« simplify the equal pay regime

« improve the effectiveness of existing legal
protections

* make disputes easier to resolve

The feedback from this consultation will help us
to ensure that we meet this ambition and fulfill our
objectives to:

* make pay discrimination less likely to happen in the
first place

« provide effective legal protections against pay
discrimination for women, disabled people, those
from ethnic minority groups, and outsourced
workers

* where a dispute about pay discrimination does
arise, make it easier to resolve, reducing the time
and expense involved for claimants, employers and
the justice system

We are committed to collaborating with businesses,
civil society, and trade unions to get the balance right
with these reforms, ensuring that they fully account for
all parties’ needs and circumstances.
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Implementation

It is essential that employers and employees have the
time and resources to prepare for any changes. In

this consultation we are committing to improving the
current system before broadening protections. We will
seek an extended implementation period before any
measures are commenced. This is to ensure everyone
has time to prepare for the change, and to ensure

a smooth transition for employers and the tribunal
system.
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Phase 1: Fixing the System

To address the systemic failures of the current equal
pay regime, we are considering measures intended to
improve the system in a holistic and comprehensive
way. This includes:

« preventing pay discrimination from happening in the
first place through targeted preventative measures

- when a complaint does arise, reducing the burden
on individuals and employers as well as the system
at large by ensuring effective enforcement

Pay transparency

Pay transparency practices, such as requiring
employers to publish information about pay and
conditions in job adverts, have been shown to

be effective in preventing pay discrimination by
establishing the facts before the tribunal process kicks
in.

We are therefore considering transparency measures
where the evidence shows these are most effective
to help employers to reduce the likelihood of pay
discrimination happening in the first place.

Enforcement

We are also proposing measures to improve
enforcement through the Employment Tribunal,
the EHRC, and the establishment of an Equal Pay
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Regulatory and Enforcement Unit. The Unit will drive
strategic and proactive enforcement to prevent pay
discrimination at its source, lifting the heavy burden
off individual workers. To support this, a key focus

will be on setting clearer guidance to resolve points
of contention for both workers and businesses. This
will include replacing the statutory code of practice for
equal pay, which was last revised in 2016.

In addition to seeking views on the specific changes
proposed, the consultation sets out our plans for
reviews of the rules of procedure for pay discrimination
claims and the operations of the independent panel

of experts. These will aim to ensure claimants and
employers no longer face the prospect of decade-long
legal cases, identifying and addressing inefficiencies
and perverse incentives. They will include a focus

on ‘equal value’ claims and material factor defence
litigation, where delays have been most acute.

The government will continue to take broader

action to reduce backlogs, support the Employment
Tribunal system and safeguard access to justice. In
a separate strand of work, the government intends to
introduce a new framework to ensure that litigation
funding agreements are fair and transparent. Such
agreements have often been used in equal pay
cases, and these proposals will introduce measures
to ensure transparency and protect claimants from
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poor behaviour on the part of funders. This will build
confidence that third-party litigation funding works
fairly for all those involved.

Preventative pay transparency and robust enforcement
are the first part of improving the equal pay system so
that disputes have the best chance of being resolved
without the need for litigation. Improving the Tribunal
system is the next essential step. Only when these
systems are working better will the government
broaden protections to close gaps in the law.
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1. Pay transparency

To fulfil our ambition to end pay discrimination, this
government is committed to:

* making pay discrimination less likely to occur in the
first place

« giving employers, employees and representatives
the tools to establish where it has as quickly and
reliably as possible

As part of this, we are proposing pay transparency
measures to shift the focus from reactive litigation
to proactive prevention by encouraging employers
to resolve underlying pay discrimination issues
proactively, and prevent pay discrimination at its
source.

Such an approach can support employers to comply
with the law and reduce the number of claims being
brought forward. By enabling issues to be identified
early, this approach can ease pressure on individuals,
employers and the justice system.

We have proposed to take forward pay transparency
measures where there is the clearest evidence that
this can increase pay equality.

We welcome views on the effectiveness of this
approach, as well as any alternative suggestions that
could help us meet our objectives.

We propose to:
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* introduce a statutory requirement for employers to
publish information about pay and conditions in job
adverts

- strengthen measures applying to employers who
have been found to be in breach of the equal pay
scheme, or where there is cause to suspect this

* reinstate a statutory questionnaire procedure to be
used in pay discrimination cases only

We know that many employers already lead the way
with strong pay transparency practices. We want to
build on this good practice, adopting measures that
are proportionate, streamlined, and deliver for both
workers and businesses.

Pay transparency in recruitment

Pay transparency practices, such as requiring
employers to publish information about pay

and conditions in job adverts, can support the
government’s objective of preventing pay discrimination
in the first place.
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Evidence shows that such measures can encourage
employers to monitor and improve equal pay
practices’. For example, greater pay transparency in
job adverts can encourage employers to evaluate job
roles before recruiting, encouraging consistency when
they are setting pay. This means that disputes about
pay are less likely to arise as a result of opaque pay
structures.

In addition, the hiring process can often be
characterised by disparities in information, with
employers holding pay data that candidates lack. This
imbalance can enable discriminatory pay practices

' Including Baker and others, Pay Transparency and
the Gender Gap, (American Economic Journal:
Applied Economics vol. 15, no. 2, April 2023 pp.
157-83 2022), Obloj and Zenger, The influence of
pay transparency on (gender) inequity, inequality,
and the performance-basis of pay (Nature Human
Behaviour, May 2022), Bennedsen and others
Gender wage transparency and the gender pay
gap: A survey (Journal of Economic Surveys
Volume 37, Issue 5, December 2023), Cullen, Is
Pay Transparency Good? (The Journal of Economic
Perspectives, Vol. 38, No. 1 Winter 2024, pp.
153-180), Gamage and others, Pay transparency
intervention and the gender pay gap: Evidence from
research-intensive universities in the UK (British
Journal of Industrial Relations 2023).
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and unequal outcomes. When pay is opaque, salary
decisions can be influenced by stereotypes — such as
stereotypes of women, ethnic minorities, or disabled
people — rather than actual ability or responsibilities,
resulting in lower wages for these groups.

Implementing pay transparency at the point of
recruitment can address this disparity and provide
benefits for anyone navigating the job market. Knowing
the salary information from the start empowers
candidates to make informed decisions about where
to apply, leading to a fairer, more transparent job-
matching process. Internally, this visibility helps to
create a more engaged and empowered workforce.
For employers, it can improve the recruitment process,
saving time and resources by filtering out candidates
with misaligned pay expectations before interview
stage.

Therefore, we propose introducing a requirement for
all employers to publish pay information in job adverts.
In the absence of a job advert, the employer must
give the candidate this information in writing to the
candidate before the job interview.

We propose to introduce this requirement through a
delegated power, enabling regulations to specify exact
requirements. For example, the size of a salary range.

We intend to ensure that the introduction of these
requirements involves as little burden as possible for
employers, avoiding new reporting requirements. To
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achieve this, we will carefully assess what pay details
or conditions, if any, should be included beyond basic
salary, recognising that an expansive scope could be
more burdensome for employers. We also note that
most employers already publish pay ranges voluntarily,
providing a longstanding foundation of best practice

to build on. Introducing a statutory requirement would
ensure all employers meet this level, bringing a
significant positive change to employees with a low
burden on businesses.

Question 1: Do you agree or disagree with the
proposal to require employers to publish pay
information either in job adverts, or in writing to the
candidate before the interview (if there is no job
advert)? [agree/disagree/don’t know]

Question 2: Please explain your answer [Open text]

Question 3: What pay information or conditions
would be proportionate for this requirement?
Examples might include salary, collective bargaining
provisions, annual adjustments, or other financial
benefits. [Open text]

Question 4: What level of pay information should
employers be required to publish in job adverts or
disclose before an interview? For example, should
a pay range, specific salary or benchmark rate be
required? [Open text]
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Job evaluations and pay audits

Job evaluation and equal pay audits can be important
tools in advancing pay equality. These are distinct
processes with different purposes:

Equal pay audits

Equal pay audits are a systematic process used

to identify and address pay disparities between
employees, usually men and women, performing
the same or equivalent work within an organisation.
These are typically conducted either internally by
the employer or by specialised external experts

and consultants. The Equality and Human Rights
Commission (EHRC) has produced guidance providing
a step-by-step methodology. In practical terms, the
process requires an analytically valid job evaluation
scheme to objectively grade and map the relative
worth of company roles against pay data. Ultimately,
the audit allows employers to identify and remove
unfair pay practices.

Job evaluation schemes

A job evaluation scheme is a way for employers to
systematically assess the relative value of different
jobs. Currently, job evaluation schemes are not
mandatory and cannot be ordered by the Employment
Tribunal, but are still an important tool for employers
to ensure they are acting lawfully. A job evaluation
scheme can be used to compare the value of jobs
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performed by men and those performed by women
when establishing whether certain jobs have equal
value and are paid fairly. A job evaluation scheme
should be non-discriminatory (meaning it should be
gender neutral, consistent, and analytical).

An initial equal pay breach is often not an isolated
incident. It often signals vulnerabilities within an
organisation’s pay structure, sometimes including:

« a lack of pay transparency
* opaque or overly complex pay systems
* inadequate record-keeping

A rigorous, organisation-wide audit is therefore an
important tool to ensure that no further breaches
happen or that existing breaches do not continue.

To foster a more proactive approach to pay equality,
we propose to strengthen measures applying to:

« employers who have been found by an Employment
Tribunal to have committed an equal pay breach

« cases where the new Equal Pay Regulatory and
Enforcement Unit has established reasonable
suspicion of pay discrimination (see Chapter 2)

We propose to clarify and reduce the exceptions to the
existing requirement that an Employment Tribunal must
order an employer to carry out an equal pay audit,
where it has found an equal pay breach. This would
remove broad and vague exceptions and instead
provide clarity that such an order must be made to
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an employer found to be in breach of the equal pay
scheme unless the employer has already completed
an audit in the previous 3 years which meets the
relevant requirements.

In addition, we propose to require that in such
circumstances — if an employer has been found to
have committed an equal pay breach — an Employment
Tribunal must also order the implementation of a non-
discriminatory job evaluation scheme if an up-to-date
scheme is not already in place.

Exceptions to the requirement that an
Employment Tribunal order an equal
pay audit

Equal pay audits are a systematic process used

to identify and address pay disparities between
employees, usually men and women, performing the
same or equivalent work within an organisation. Equal
pay audits help organisations to identify the causes of
pay inequality and guide corrective action.

Under the Equality Act 2010 and the Equality Act 2010
(Equal Pay Audits) Regulations 2014, Employment
Tribunals are required to order equal pay audits after
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finding an equal pay breach, with some exceptions.?
The exceptions currently include when a tribunal
considers that:

« an audit completed by the respondent in the
previous 3 years meets the requirements

it is clear without an audit whether any action is
required to avoid equal pay breaches occurring or
continuing

 the breach which the tribunal has found gives no
reason to think that there may be other breaches

+ the disadvantages of an audit would outweigh its
benefits

To date, to our knowledge, only one equal pay audit
has been ordered by an Employment Tribunal. All other
instances have been subject to the above exceptions.

To promote the use of equal pay audits for employers
who have been found to have breached their equal
pay obligations, we propose removing the following
exceptions:

2 An “equal pay breach” is defined under s.139A
Equality Act 2010 as a breach of an equality clause
or a contravention in relation to pay of section
39(2), 49(6) or 50(6), so far as relating to sex
discrimination.
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* when a tribunal considers that it is clear without an
audit whether any action is required to avoid equal
pay breaches occurring or continuing

« when a tribunal considers that the breach which
the tribunal has found gives no reason to think that
there may be other breaches

« when a tribunal considers that the disadvantages of
an audit would outweigh its benefits

The following exception would therefore remain: if “an
audit completed by the respondent in the previous 3
years meets the requirements”.

These proposed changes promote the use of

equal pay audits while ensuring they remain a
targeted measure, applicable only to employers

who have breached their equal pay obligations.

Once undertaken, the results of an audit will enable
the employer to identify any action that needs to

be taken to prevent equal pay law breaches from
continuing or happening again. This will promote
greater transparency and consistency in pay systems,
bolstering pay equality in the workplace.

We also propose that an employment tribunal should
be required to order an equal pay audit in the event
of a successful pay discrimination claim on the basis
of race and disability. Please see ‘Equal pay audits’
(section 2) for further details.
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Question 5: Do you agree or disagree with the
proposal to reduce the list of current exceptions of
when an Employment Tribunal must order an equal
pay audit after finding an equal pay breach? [agree/
disagree/don’t know]

Question 6: Please explain your answer [Open text]

Mandating that an employment
tribunal must order the implementation
of a non-discriminatory job evaluation
scheme

A job evaluation scheme is a way of systematically
assessing the relative value of different jobs. In Great
Britain (England, Scotland and Wales), while the
Equality Act 2010 requires that an equal pay audit is
conducted in certain circumstances (as set out above),
it does not require that a job evaluation scheme is put
in place.

When comparing the pay of employees performing the
same or equivalent work, an audit will often rely upon
the place of those employees in an employer’s grading
structure to confirm whether work is equivalent. In
some employers, these job classifications and grading
structures are underpinned by a non-discriminatory job
evaluation scheme, but many are not.
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If a non-discriminatory job evaluation scheme is not
in place, an equal pay audit is less likely to be able to
reliably identify pay discrimination. This is because
the job classifications used will not necessarily reflect
a systematic, non-discriminatory assessment of the
relative value of those jobs, and therefore it will not be
clearly established whether different jobs are of equal
value and should be paid the same amount.

To improve the assessment of the relative value of
different jobs and ensure effective equal pay audits, we
propose mandating that a tribunal must also order the
implementation of a non-discriminatory job evaluation
scheme on the basis of sex, race or disability, where it
has found pay discrimination.

Given the interdependence between job evaluation
schemes and effective equal pay audits, this would
help ensure that an equal pay audit is not based on a
biased scheme. As it would solely target employers
found to have breached the equal pay scheme, we
anticipate it would affect only a very small number of
employers.

Question 7: Do you agree or disagree with the
proposal that an Employment Tribunal must also
order the implementation of a non-discriminatory job
evaluation scheme alongside an equal pay audit,
where it has found an equal pay breach? [agree/
disagree/don’t know]

Question 8: Please explain your answer [Open text]
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Standard questionnaire in pay

discrimination disputes

At present, pay discrimination disputes often involve
significant bureaucracy and burdens on claimants,
employers and the justice system. Time and resources
can be wasted on cases which would not have been
pursued if a clear picture of the facts was available

to everyone involved. Those who have experienced
discrimination can also face steep barriers to redress
if they do not have the relevant information that would
support their claim. This creates unnecessary burdens
on individuals, employers and the justice system in
addressing these claims. Part of improving the pay
discrimination system is giving all parties the tools

to establish the facts of a claim as soon as possible
before litigation.

Under the Equality Act 2010, a potential discrimination
claimant could previously establish the facts relating
to a dispute by asking specified questions of the
respondent (for example, an employer or service
provider). The potential claimant was able to use a
prescribed form to ask the respondent questions

on relevant matters, either before or after starting
proceedings in a court or employment tribunal.

The questionnaire was used to reduce bureaucracy
and burden in pay discrimination disputes in a number
of ways. It helped claimants to identify an appropriate
comparator, or get information about components of
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pay (such as allowances or bonuses) that they may not
have had access to. It supported the early resolution of
some cases that would otherwise have been brought
to the courts or tribunal. It also led to some cases

that were brought to be better informed and targeted,
reducing the time and resources taken to establish the
facts and thus, the burden on the justice system. The
questionnaire was previously used in all disputes which
fell under the Equality Act 2010, but was repealed in
2013.

To promote early resolution of possible pay
discrimination, we propose reinstating the use of a
standard questionnaire in pay discrimination disputes
only.

The use of the questionnaire would be optional, not
mandatory. However, as previously, a court or tribunal
could draw an inference from a failure to answer a
question within a set period of time or an evasive or
equivocal answer.

As before, the questionnaire would have a list of
standard questions to help claimants obtain information
about pay that they may not be able to get elsewhere.

However, we propose adapting the previous
qguestionnaire to make it simpler and more effective.
Informed by the findings of this consultation, we

will design the questionnaire in partnership with
employers, trade unions and other stakeholders

to address the concerns that the process was too
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burdensome. We propose making improvements to
ensure that questions are simple and clear, target pay
discrimination only, and that the questionnaire is not
too long or onerous.

To avoid additional administrative burdens

to employers, we also propose developing
comprehensive guidance to support employers and to
simplify the process. This could include:

« guidance on the purpose of the questionnaires
specifically relating to pay discrimination

« advice for employers on how to respond

« examples of evidence which is not relevant and
therefore out of scope

« confirmation that there would be no expectation
on employers to answer questions where they
amounted to abuse of the procedure or would be
disproportionate

The reinstatement of the standard questionnaire in pay
discrimination disputes may help to identify or rule out
potential discrimination in certain cases. By helping
issues to be identified at an early stage, it would also
seek to reduce the number of spurious claims being
brought forward, or brought and then abandoned.
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Question 9: Do you agree or disagree with
introducing a new statutory questionnaire for pay
discrimination claims only? [agree/disagree/don’t
Know]

Question 10: Please explain your answer [Open text]

Question 11: What questions do you think should be
included in a statutory questionnaire to facilitate the
early resolution of cases? [Open text]

Question 12: What steps would you recommend
taking to ensure the questionnaire procedure is as
efficient as possible? [Open text]

Pay Transparency: Impacts and scope

The proposed pay transparency measures in this
chapter seek to make pay discrimination less likely
to occur in the first place, where there is the clearest
evidence that this can increase pay equality. They
also seek to take a preventative approach to pay
transparency, reducing the burden on employees,
employers and the justice system.
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Question 13: If the proposals set out in this
chapter were implemented, how might employers
change how they operate? For example, regarding
recruitment practices or pay and conditions [Open
text]

Question 14: If the proposals set out in this chapter
were implemented, what costs do you think
employers would face, if any? For example, wage,
administrative or legal costs. [Open text]

Question 15: Are there any proposals set out in this
chapter that may take employers more than a year
to implement? [Yes/No/Don't know]

Question 16: Please explain your answer, including
how long you think any proposal may take to
implement? [Open text]

Question 17: Are there other changes to pay
transparency that you would recommend the
government considers? [Open text]
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2. Pay discrimination
enforcement

At present, the burden of enforcement rests on the
individual claimant. Individual employees seeking
legal recourse will generally need to bring their own
claims in the Employment Tribunal. This reliance on
individual claims and post-hoc enforcement after the
event results in a consistently high volume of equal
pay cases, typically over 10,000 a year, making it one
of the largest areas of complaint in the Employment
Tribunal. As these claims are often protracted and
take longer to resolve, the burden on the Tribunal is
higher still.

This results in slow resolution times, persistent
backlogs, and a high volume of cases proceeding
simultaneously. Respondents to the sections of
our call for evidence relating to pay discrimination
overwhelmingly agreed that equal pay litigation is
exceptionally complex, lengthy, and expensive.

The government is committed to strengthening
enforcement of pay discrimination, including

by establishing an Equal Pay Regulatory and
Enforcement Unit (‘the Unit’) with the involvement

of trade unions, employers and other stakeholders.
Robust enforcement is an essential step to improving
the system before broadening protections to address
iInconsistencies in the law.
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While the vast majority of enforcement action requires
individual complainants to bring their own claims
through litigation, EHRC can also enforce equal pay
as the body responsible for enforcing the Equality Act
2010.

EHRC has a range of litigation powers which are set
out in the Equality Act 2006. These include:

« providing legal assistance (section 28)

* bringing legal proceedings in their own name
(section 30)

* intervening in legal proceedings brought by others
(section 30)

The Equality Act 2006 also gives EHRC a range of
powers that it may use in relation to breaches of the
Equality Act 2010 (including breaches relating to equal
pay), including:

 investigations (section 20)

« unlawful act notices (section 21)

 action plans (section 22)

« agreements (section 23)

 injunctions (in Scotland, interdicts) (section 24)

While EHRC did undertake an important investigation
into unlawful pay discrimination at the BBC in 2019, its
enforcement activity in relation to pay discrimination
has otherwise been limited.
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Reviews of rules of procedure and

independent panel of experts

The time taken and costs involved in resolving equal
pay claims are notorious, let down all involved, and
cannot continue.

This is particularly true of claims involving comparators
undertaking work that is argued to be of equal value to
the claimant’s work (‘equal value’ claims), where delays
have been most acute.

Because many aspects of these claims are complex
and highly fact specific, and group claims can involve
very large sums of money, parties to cases are
encouraged to litigate disputes over a vast range of
different points of contention. The adversarial nature of
the process means that such arguments can continue
to extreme length and levels of detail.

We also acknowledge concerns about the operation
of the independent panel of experts, which advises
the Employment Tribunal as to whether the work of
claimants and comparators is of equal value.® These

3 As part of stage 2, an employment judge will usually
refer to a member of the Panel of Independent
Experts to prepare a report setting out if the work of
the claimant and comparator is of equal value.
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include the availability of experts and a wider lack of
confidence that the current system makes the best use
of their role.

These systemic problems have led to complex,
costly and time-consuming litigation. This creates
both injustice for those who have been discriminated
against and considerable commercial uncertainty for
employers.

As part of our commitment to improving the current
system before broadening protections to address
inconsistencies in the law, we will launch formal
reviews into:

 the rules of procedure for pay discrimination claims
« the operations of the independent panel of experts

These reviews will aim to ensure claimants and
employers no longer face the prospect of decade-long
legal cases, identifying and addressing inefficiencies
and perverse incentives. They will include a focus

on ‘equal value’ claims and material factor defence
litigation, where delays have been most acute.

By bringing together those with the relevant expertise
and experience of the existing system, the reviews will
be best placed to identify genuinely effective reforms
and minimise the risk of unintended consequences. As
part of this, we will continue to engage with employers,
trade unions, civil society and wider stakeholders to
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ensure our reviews are carefully designed to build
consensus and successfully implement practical
changes that reduce inefficiency.

This will also build on the pay discrimination findings
of the government’s call for evidence on equality law,
held between April and June 2025. Questions relating
to the enforcement of equal pay, including the rules of
procedure for equal pay claims, were included in the
call for evidence. Analysis of the responses to those
questions will be considered by the reviews to inform
their conclusions.

These reviews will be completed and implemented
before any new pay discrimination requirements
relating to race, disability or outsourced workers. They
will seek to simplify processes, address inefficiencies
and restore stakeholder confidence in the system.

Equal Pay Regulatory and

Enforcement Unit

The current model for enforcement places a heavy
burden on the individual to enforce the law through a
reactive and complaint-led process. This leads to high
levels of litigation, limits progress toward equality, and
drives employers and employees toward an adversarial
approach.
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The government is committed to reducing the current
reliance on this model. By establishing the new Equal
Pay Regulatory and Enforcement Unit, we will create a
body with the powers and mandate needed to uphold
pay equality for all.

The new Unit will seek to improve the enforcement

of pay discrimination through the targeted use of its
powers and by adopting a preventative approach. This
approach will make pay discrimination less likely to
happen in the first place, which will reduce the burden
on individuals to uphold pay equality.

We recognise that the equal pay framework can be
complex. We have heard from stakeholders that there
is a need for greater clarity particularly in relation to the
‘material factor defence’. The material factor defence
allows an employer to defend a difference in pay by
proving it is due to a material factor which is neither
directly nor indirectly discriminatory. To address this,
the Unit’'s work will include work to improve the tools
available to help employers and workers to uphold the
law, including clear guidance on points of contention
such as what factors may or may not be relied on

by employers. Alongside this guidance, we envisage
that the statutory code of practice for equal pay, last
updated by EHRC in 2016, will need to be replaced to
provide further guidance and tools for employers.
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The Unit’s remit will apply to pay discrimination under
equal pay, direct or indirect discrimination (where
relating to sex, disability or race), discrimination arising
from disability, or reasonable adjustment provisions.

Question 18: What specific steps or guidance should
be taken to improve clarity about when an employer
can lawfully pay people differently for equal work,
particularly regarding the application of the material
factor defence? [Open text]

Question 19: Please explain your answer, including
any specific elements, examples or guidance you
think the government should consider. [Open text]

Institutional home of the Unit

We are considering options for the best institutional
home for the Unit, including housing the Unit within

an existing enforcement body or establishing a new,
independent body.

An option we are considering is housing the new Unit
within EHRC, the body responsible for enforcing the
Equality Act 2010.

EHRC is well-suited to hosting the Unit due to its
institutional expertise, its understanding of the
challenges involved in enforcing equal pay, and its role
In overseeing the entire Equality Act 2010. Establishing
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the Unit within EHRC would also facilitate co-ordination
and collaboration across its broader enforcement
activities.

To date, EHRC’s approach to equal pay has primarily
focused on providing guidance to employers and
making strategic interventions in line with their litigation
and enforcement policy. A dedicated focus by the

new Unit, with requisite funding considered, will allow
EHRC to bolster its activities, reinforce a preventative
approach to pay discrimination, and provide targeted
enforcement of pay discrimination.

We are also giving careful consideration to the
remits, functions, expertise and priorities of different
enforcement and regulatory bodies compared to the
technical nature of enforcement of pay discrimination
Issues.

For example, we are considering the Fair Work Agency
(FWA) as a potential institutional home for the Unit. As
an executive agency of the Department for Business
and Trade (DBT), the FWA is responsible for enforcing
domestic agency rules, the minimum wage, licensing
standards for gangmasters, and certain aspects of

the Modern Slavery Act 2015. In time, the remit of the
agency is expected to expand to include holiday pay
and statutory sick pay.
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In some respects, the remit of the FWA may suggest
a complementary focus on pay infractions. However,

although similar areas of the law, the legal framework
relating to discrimination is different to FWA's remit.

We are also exploring the option of establishing a new,
independent body. This would have the advantage

of a clear, undivided focus on pay discrimination.
However, the administrative costs involved in creating
a new body would inevitably reduce the resources
available to support the Unit’s activities. It would also
prevent any potential synergies in relation to wages
arising from being co-housed with other regulatory or
enforcement functions.

Question 20: Where do you think the Equal Pay
Regulatory and Enforcement Unit should be based?

- EHRC
Fair Work Agency

Other government agency

New, independent body

Other, please specify
Question 21: Please explain your answer.
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New Unit powers to support

enforcement activities

It is important the Equal Pay Regulatory and
Enforcement Unit has the appropriate powers to
prevent pay discrimination and enforce the law in a
proportionate way. The Equality Act 2006 already
provides some of these powers to EHRC, which
would provide the baseline for the Unit’s functions. We
are carefully considering if new powers are needed
specifically to prevent pay discrimination.

We are looking at how to ensure these powers are as
efficient as possible:

* minimising unnecessary bureaucracy
e supporting earlier resolution

 allowing for nimble and proportionate enforcement
as opposed to an over-reliance on lengthy and
costly Tribunal claims

It is important that any enforcement action is fair to all
parties, and any new powers would need to be used
In line with established public law principles to ensure
rationality and fairness.

We are seeking views on the following 3 measures to
create new powers for the Unit.
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1. Ability to require the disclosure of
evidence before triggering a formal
investigation process, including verbal
evidence, pay data and information

A major barrier to effective enforcement is that the
existing enforcement body, EHRC, cannot require

the disclosure of evidence without triggering a formal
Investigation process or inquiry, which is typically both
costly and time-consuming. In practice, EHRC has
only conducted one equal pay investigation to date.
Granting the new Unit the power to compel evidence
before starting a formal investigation or inquiry would:

 significantly enhance its enforcement capabilities
e avoid unnecessary bureaucracy

* bring it into alignment with the powers of other
regulators such as the Health and Safety Executive
and FWA

For example, it would allow the Unit to have access
to pay data and information before deciding whether
an investigation was merited (if reasonable suspicion
of pay discrimination was established). This could
potentially resolve issues early without needing to
escalate to a formal investigation.
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2. Strengthen investigation powers
by enabling the Unit, as part of the
investigation process, to require that
a job evaluation scheme and/or equal
pay audit be undertaken where this
would help to establish whether pay
discrimination has occurred

Job evaluation and equal pay audits help employers
to identify and address pay disparities between
employees. When they are not in place, it can
sometimes be difficult, if not impossible, to determine
whether pay is discriminatory. \We would propose to
give the new Unit stronger investigation powers by
enabling it to require that a job evaluation scheme
and/or equal pay audit be undertaken by the
employer, as part of the investigation process. The
extensive procedural requirements which EHRC
must meet in undertaking an investigation will
provide strong safeguards for employers against any
risk of disproportionate requests. For example, the
requirements include:

« establishing reasonable suspicion that an unlawful
act of discrimination may have taken place (usually
formed by substantive evidence such as reports
from third parties or cases ruled on by tribunals)

« giving employers the opportunity to make
representations about the investigation’s scope
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« providing a mandatory minimum 28-day period to
respond to draft reports before any findings are
finalised

These safeguards would be mirrored for the Unit.
At the same time, the ability to require that a job
evaluation scheme and/or equal pay audit be
undertaken would ensure these diagnostic tools
are available when needed. This would address an
important gap in existing enforcement powers, and
help to improve pay equality.

3. Ability to require those subject to
inquiry recommendations to respond
to them and provide updates on
implementation

The EHRC currently has the power to undertake an
inquiry, which can be understood as a fact-finding
exercise to publicise inequalities and generate
recommendations. However, the resulting report

and recommendations are not binding. The EHRC

is therefore unable to require an organisation to
implement recommendations made as a result

of an inquiry or to demonstrate that any action

has been taken. We propose giving the Unit the
ability to require a response or updates to their
recommendations following an inquiry relating to pay
discrimination. This will encourage accountability
following recommendations being made and improve
transparency for employees.
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Question 22: Do you agree or disagree that the Unit
should have the ability to require the disclosure of
evidence before triggering a formal investigation
process? For example, verbal evidence, pay data
and information. [agree/disagree/don’t know]

Question 23: Please explain your answer [Open
Text]

Question 24: Do you agree or disagree that

the existing investigation powers should be
strengthened to enable the Unit to require that a
job evaluation scheme and/or equal pay audit be
undertaken as part of the investigation process,
where this would help to establish whether pay
discrimination has occurred? [agree/disagree/don’t
Know]

Question 25: Please explain your answer [Open
Text]

Question 26: Do you agree or disagree that the
Unit should have the ability to require those subject
to inquiry recommendations to respond to them
and provide updates on implementation? [agree/
disagree/don’t know]

Question 27: Please explain your answer [Open
Text]
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Question 28: Do you think the Unit should have
additional new powers or capabilities to help secure
remedies for workers beyond our proposal? [Yes/
No/Don’t know]

Question 29: Please explain your answer [Open
Text]

Pay discrimination enforcement:
Impacts

The proposed measures in this chapter aim to improve
enforcement through the Employment Tribunal, EHRC,
and the establishment of an Equal Pay Regulatory and
Enforcement Unit.

We are seeking your views to strengthen the evidence
base to inform our future policy.

Question 30: If the proposals set out in this
chapter were implemented, how might employers
change how they operate? For example, regarding
recruitment practices or pay and conditions [Open
Text]

Question 31: If the proposals set out in this chapter
were implemented, what costs do you think
employers would face, if any? For example, wage,
administrative or legal costs. [Open Text]
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Question 32: Are there any proposals set out in this
chapter that may take employers more than a year
to implement? [Yes/No/Don’t know]

Question 33: Please explain your answer, including
how long you think any proposal may take to
implement. [Open text]

Question 34: Are there other changes to improve
the enforcement of pay discrimination that the
government should consider? [Open Text]
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Phase 2: Making the right to
equal pay effective for all

While the current system does not work well for those
already in scope, it also has gaps which mean that
some groups do not benefit equally. It is wrong that
individuals who experience pay discrimination on the
basis of race or disability, and those who experience it
on the basis of sex, do not have the same rights and
protections. It is also wrong that the outsourcing of
services can be used by employers to avoid paying
equal pay.

It is important that we initially focus on improving the
current system. But once the necessary reforms have
been implemented, we will implement measures to
address these gaps and inconsistencies.

We propose to do this by:

« ensuring that pay discrimination on the basis of
race and disability is taken as seriously as sex

* requiring employers to take all reasonable
steps to uphold pay equality in their contractual
arrangements
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3. Making the right to equal pay
effective for disabled people
and those from ethnic minority
groups

Currently, most sex discrimination claims concerning
contractual pay must be pursued as equal pay claims,
which follow specific, distinct legal requirements and
procedures. This differs from claims involving race or
disability discrimination related to contractual pay. In
those cases, claims can be brought under the direct

or indirect discrimination provisions of the Equality Act
2010. Disability discrimination claims may also use the
Act’s provisions for discrimination arising from disability
or a failure to make reasonable adjustments.

While these different provisions serve the same

broad legislative purpose, their different constructions
mean that they do not offer the same protections or
remedies. While neither set of provisions is consistently
more advantageous to claimants than the other,

this means that individuals who experience pay
discrimination on the basis of race or disability,
and those who experience it on the basis of sex,
do not have the same rights and protections.
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The government is committed to making equal pay
rights effective for ethnic minority and disabled

people, ensuring that changes represent meaningful
strengthening of protections against pay discrimination.

Our proposed way forward is to meet this commitment
by broadly levelling-up the Equality Act 2010’s
protections against pay discrimination on the basis

of race and disability, and those it provides under the
equal pay scheme against pay discrimination on the
basis of sex.

This would ensure that the protection currently
provided against pay discrimination on the basis of
sex, race and disability will be broadly equivalent
across both regimes.

We welcome views on whether this approach is
the best way to achieve our objectives, or whether
alternative approaches would be more effective.

If we opted for this approach, these 2 regimes would
remain distinct:

e equal pay claims would relate only to sex

« pay discrimination relating to race or disability
would be brought as discrimination claims under
the direct and indirect discrimination provisions of
the Equality Act 2010, as well as the discrimination
arising from disability and reasonable adjustment
provisions (where relevant)
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However, each regime will be broadly levelled-up so
that the advantages currently available to different
claimant groups (sex, disability and race) will be
equalised as far as possible.

We are seeking views on this approach following
consistent feedback that the current equal pay scheme
is not operating as intended and reform is needed to
ensure legislation works for all. Across all respondent
types from our call for evidence, there was broad
agreement that a straightforward extension of the sex-
based equal pay scheme to race and disability without
reform could amplify the existing issues, resulting in
further complication and delay.

Additionally, by maintaining separate avenues for
redress, this approach would allow for reforms that

are better tailored to specific claimant experiences of
discrimination — whether based on race, disability, or
sex — while also minimising disruption and unfamiliarity
for employers and legal practitioners.

We are also seeking views on our proposals to
Improve access to justice by addressing the current
iIssues experienced by equal pay claimants (discussed
in Chapter 2).

To improve the adjudication process and reduce
inefficiencies in litigation for both employers and
claimants, we will review and consider amendments



Government consultation on equal pay proposals 65

to the rules of procedure relating to pay discrimination
claims, and review the operations of the independent
panel of experts.

The work of the Equal Pay Regulatory and
Enforcement Unit (discussed in Chapter 2), will also
play an important role in improving the current system.
For example, this will include work to improve the tools
available to help employers and workers to uphold the
law, including clear guidance on points of contention
such as what factors may or may not justify pay
differences. We also envisage that the statutory code
of practice for equal pay will need to be replaced to
provide further guidance and tools for employers.

We recognise that this is an important area of law
and that many employers already have robust
pay practices. We are committed to ensuring

that any changes are workable for everyone and
build upon existing practices rather than imposing
disproportionate new requirements.

We propose a number of ways to ensure a smooth
transition for employers and the tribunal system,
including:

« giving an extended implementation period before
the measures are commenced.
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« keeping the existing compensation limitations for
equal pay in place, given the impact that their
removal could potentially have on the liabilities of
employers in cases of sex discrimination in relation
to contractual pay.

« ensuring comprehensive guidance is in place to
support employers and employees.

Crucially, the above would only take effect after we
have taken the steps necessary to fix the existing
system, as outlined in Phase 1.

In terms of how proposed new measures might apply,
at this stage we are considering generally following

the approach to transitional provision taken for

Part 9 (enforcement) of the Equality Act 2010. This
would mean that new measures would not apply to
pay discrimination occurring wholly before any new
legislation comes into force (at the end of the proposed
implementation period). This would protect businesses
from unforeseen retrospective liabilities for historic
practices. Instead, they would apply to:

« continuing pay discrimination which began before
and ended after the coming into force date

« pay discrimination occurring wholly after this date

Further consideration will be given to this potential
approach.
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The government will carefully review all responses to
this consultation to ensure the potential impacts are
fully understood before making a final decision on
implementation.

Question 35: Do you agree or disagree that

the Equality Act 2010’s protections against pay
discrimination on the basis of race and disability,
and those it provides under the equal pay scheme
against pay discrimination on the basis of sex,
should be broadly levelled-up to provide equal
protection as far as possible? [agree/disagree/don't
Know]

Question 36: Please explain your answer [Open
Text]

To ensure the schemes are workable for employees
and employers, we are seeking views on 5 proposed
measures to level-up the protections in the Equality Act
2010 against pay discrimination.

These have been divided into:

* measures to level-up the discrimination provisions
relating to race or disability

* measures to level-up the equal pay scheme
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Levelling-up direct and indirect
discrimination provisions relating to
race or disability

Modification of contractual terms

Under the equal pay regime (section 66 of the Equality
Act 2010), a sex equality clause is automatically
included in a person’s contract if they are doing equal
work to that of a comparator of the opposite sex. Equal
work is defined under section 65 of the Equality Act
2010 to mean either:

« work that is the same or broadly similar

- work that is rated as equivalent to that of a
comparator in a job evaluation study; or

« work that is of equal value

This means that the contract is modified to match that
of their comparator within the equal pay scheme if
either:

« any term is less favourable than a corresponding
term of the comparator; or

* there is a term missing which is included in
the comparator’s contract which benefits the
comparator.
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This is not the case for claims brought under the direct
discrimination, indirect discrimination, discrimination
arising from disability, or reasonable adjustment
provisions.

This means that in race and disability pay
discrimination claims, while other remedies are
available, the system does not have a direct
mechanism for fixing the underlying discriminatory
terms. We propose to allow an employment tribunal
to bring about, by way of remedy, the modification
of the terms of a claimant’s contract, where

it has been found to be discriminatory, in a
claim brought under the direct, indirect (where
relating to sex, disability or race), discrimination
arising from disability, or reasonable adjustment
provisions.

Because this measure would only apply to correcting
contractual terms that are already found to be
discriminatory, it would allow the tribunal to more
efficiently require employers to make contractual
changes to eliminate the discrimination, therefore
creating an effective remedy.

We envisage this would apply in pay discrimination
claims in which the Employment Tribunal was able to
identify a comparable term (or where one is missing).
This would align as far as possible (given the different
legal frameworks) with the concept of contractual
modification under the equal pay regime.
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There are different ways a tribunal could bring about
this remedy. It could:

 make recommendations or declarations, such
as specifying the terms required to correct the
discrimination

« determine that, as a remedy, the claimant’s contract
must be treated as incorporating terms that are
equally favourable

Question 37: Do you agree or disagree that
Employment Tribunals should be able to require the
modification of the terms of a claimant’s contract in
successful discrimination claims relating to pay on
the grounds of race or disability? [agree/disagree/
don’t know]

Question 38: Please explain your answer [Open
Text]

Question 39: What limitations or safeguards should
be considered for this power, if any? [Open Tex{]
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Equal pay audits

Current regulations* stipulate that when an
employment tribunal finds an equal pay breach,” it is
required to order the respondent to conduct an equal
pay audit, subject to limited exceptions.

The resulting findings from an equal pay audit help to
inform the employer’s future pay practices, ensuring
compliance with equal pay obligations and preventing
further discrimination.

As set out in Chapter 1, we are proposing to
strengthen the current requirements, including by
requiring that an Employment Tribunal also order a job
evaluation scheme in such circumstances.

However, since this requirement is limited to the
protected characteristic of sex, a similar requirement
does not exist for other protected characteristics.

This represents an important gap in our enforcement
toolkit, potentially allowing pay disparities affecting
ethnic minority and disabled workers to remain hidden.

4 The Equality Act 2010 (Equal Pay Audits)
Regulations 2014 (SI 2014/2559)

> An “equal pay breach” is defined under s.139A
Equality Act 2010 as a breach of an equality clause
or a contravention in relation to pay of section 39(2),
49(6) or 50(6), so far as relating to sex discrimination
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We propose to widen existing requirements so
that employers found to have discriminated in
terms of pay on the basis of race or disability can
be ordered to undertake an equal pay audit. In
addition, they would be required to undertake a
job evaluation scheme.

For example, if an employer was found to have
committed pay discrimination on the basis of disability,
they would be required by the Employment Tribunal to
conduct an equal pay audit in relation to that protected
characteristic, as well as a job evaluation scheme.

Expanding this requirement would help to avoid future
pay discrimination relating not only to sex but also race
or disability, and promote a consistent approach across
the legislation. It would also help facilitate a proactive
approach to addressing pay inequality based on race,
disability or sex. This would contribute to a more
equitable workplace environment and reduce the risk
of further litigation for the employer.

We propose guidance will be needed to support
employers in undertaking pay audits relating to a
range of protected characteristics. This could apply to
employers who are undertaking an audit because they
have been found to have committed pay discrimination
on the basis of sex, or in relation to race and disability,
and to those who are taking preventative action.
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Question 40: Do you agree or disagree that existing
requirements should be widened so that employers
found to have discriminated in terms of pay on

the basis of race or disability can be required to
undertake an equal pay audit and job evaluation
scheme? [agree/disagree/don’t know]

Question 41: Please explain your answer [Open
Text]

Question 42: To support employers with pay audits
covering sex, race and/or disability, what main areas
should the guidance cover? [Open Text]

Equivalence of work

Equal work is the broad term which describes the 3
different ways in which the work of a woman can be
equal to that of a male comparator (or vice versa),
within the current equal pay scheme.

A person’s work is equal to that of a comparator if it is:

a. Like work — work that is the same or broadly
similar. It involves similar tasks which require similar
knowledge and skills, and any differences in the
work are not of practical importance.
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C.

For example, a woman preparing lunches for
directors, and a man preparing a larger volume of
meals for employees (including breakfast, lunch
and tea), has been held to constitute ‘like work’.®

Work rated as equivalent — work that is different
to that of the comparator, but rated under a valid job
evaluation scheme as being of equal value in terms
of the demands made on the workers by reference
to factors such as effort, skill and decision-making.

For example, the work of an occupational health
nurse might be rated as equivalent to that of a
production supervisor when components of the
Job such as effort, skill and decision-making are
assessed.

Work of equal value — work that is different to that
of the comparator, and which has not been rated
as equivalent (for example, where no job evaluation
scheme has been undertaken), but is of equal
value in terms of demands such as effort, skill and
decision-making.

For example, the following jobs, as evaluated in
their specific cases, have been held to be of equal
value:

— clerical assistant equal to a warehouse operative

— canteen workers and cleaners equal to surface
mine workers and clerical workers

° Capper Pass Ltd v Allan [1980] ICR 194 EAT.
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— school nursery nurse equal to local government
architectural technician

This does not necessarily mean that jobs with these
Job titles or similar will always be of equal value to
each other in every organisation that uses the same
titles.”

At present, it is highly unlikely that a race or disability
discrimination claimant could bring a successful direct
or indirect discrimination claim which is comparable to
a ‘rated as equivalent’ claim or an ‘equal value’ claim
under the equal pay scheme.

This is because under section 23 of the Equality Act
2010, in cases of direct and indirect discrimination,
there must be no material difference between the
circumstances relating to the claimant and their
comparator.

This contrasts with the essence of a ‘rated as
equivalent’ or an ‘equal value’ claim, whereby the jobs
undertaken by the claimant and their comparator are
intrinsically different. This difference in the law for
claimants of race or disability pay discrimination is

” Equality and Human Rights Commission guidance
on ‘equal work’, Aug 2020. Available at: https://www.
equalityhumanrights.com/guidance/equal-pay/equal-
work.
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unfair impacting on the ability of ethnic minority and
disabled workers to challenge the undervaluation of
their work.

We propose to enable claims for pay discrimination
where work is not materially similar but is ‘rated
as equivalent’ or of ‘equal value’, for race and
disability.

This would expand the types of claim available to those
who experience pay discrimination on the basis of race
or disability, aligning their options with those already
available under the existing equal pay framework.

Question 43: Do you agree or disagree with the
proposal to allow claims for race and disability pay
discrimination where the work is not materially
similar but is of equal value? [agree/disagree/don’t
Know]

Question 44: Please explain your answer [Open
Text]

For employers and businesses:

Question 45: Do disabled employees in your
organisation mostly work in specific roles? (For
example do they work in specific roles within
technology and IT) [Yes/No/Don't know]

Question 46: [If yes to question 45] Which roles do
disabled employees work in? [Open Text]
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Question 47: [If yes to question 45] Approximately
how many disabled people are employed in these
roles? [Open Text]

Question 48: [If yes to question 45] Do you think any
of these roles would require a formal job evaluation
to establish if there is equal pay for equal work?
[Yes/No/Don't know]

Question 49: Do employees from ethnic minority
groups in your organisation mostly work in specific
roles? [Yes/No/Don’t know]

Question 50: [If yes to question 49] Which roles do
employees from ethnic minority groups work in?
[Open Text]

Question 51: [If yes to question 49] Approximately
how many people from ethnic minority groups are
employed in these roles? [Open Text]

Question 52: [If yes to question 49] Do you think any
of these roles would require a formal job evaluation
to establish if there is equal pay for equal work?
[Yes/No/Don't know]

Levelling up the equal pay scheme
Hypothetical comparators

The current requirement in equal pay claims for an
actual comparator can place an unnecessary burden
on individual claimants to provide evidence. This is not
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the case in direct discrimination claims, where the use
of hypothetical comparators make it possible to bring
a claim if a person believes that they are being treated
less favourably but cannot point to an actual ‘flesh and
blood’ living comparator.

Claimants are not able to rely on any hypothetical
person they choose. In direct discrimination claims,
they must be able to demonstrate that, in a scenario in
which there were no material differences between their
circumstances and that of the comparator, they have
been treated less favourably than the hypothetical
comparator would have been treated.

In the current equal pay regime, the use of hypothetical
comparators is not permitted. An actual comparator
must be used. In contrast, direct discrimination
provisions can use a hypothetical comparator, and
indirect discrimination provisions permit the use of a
different hypothetical analysis to establish whether a
provision, criterion or practice concerning pay would
put people sharing the same protected characteristic at
a particular group disadvantage.

Hypothetical comparators and analysis can provide
a pathway to legal redress even when an ‘actual’
comparator is unavailable. For example, they can
bridge a gap in evidence created by a lack of
workplace diversity.
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We propose to permit the use of hypothetical
comparators under the equal pay scheme in

2 prescribed, limited scenarios. While the legal
terminology refers to a ‘hypothetical comparator’, it is
important to note that this would be based on a real,
actual person in both of our proposed scenarios.

Scenario 1: Where they can be constructed by
comparison with the terms of a successor. For
example, where a male employee is paid more than
his female predecessor (for the same role) who has
since moved to another role or job. In this scenario, the
claimant could argue that she should have been paid
the same as the male successor, when she was in the
same role. This would not arise unless the claimant left
their employment or transferred to another role.

Scenario 2: An improvement to terms precipitated
by the employment of someone who does not
share the claimant’s protected characteristic

and who receives higher pay for equal work. For
example, where an employer hires a man to perform
the same role as a woman (who remains in her job)
but pays him a higher salary. If the woman’s salary is
then increased to match the man’s salary for parity,
this would provide her with a basis for claiming (subject
to any employer defence) that she was entitled to the
higher pay before the man’s hiring, and that sex was a
contributing factor in the initial pay discrepancy.
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Seeking to expand the scope of protections in this way
will enhance legal recourse for equal pay claimants

by covering 2 additional scenarios where pay
discrimination may be a factor, but the current equal
pay legislation is unlikely to cover.

By limiting this change to 2 specific scenarios, this
targeted approach seeks to strengthen the law while
avoiding the significant complexity and economic
burden associated with an unrestricted introduction
of hypothetical comparators into the equal pay
framework, with no limitations. Such an approach
would, in most cases, be impractical because

the lack of an objective benchmark would make

the exercise too speculative and abstract for an
Employment Tribunal to handle. For example, in an
equal work claim, the claim is based on a term-by-term
comparison. Therefore, the wholesale introduction

of hypothetical comparisons would mean that a
contractual comparison might be needed for a role
and contract that does not exist. This would ultimately
increase the complexity and cost of proceedings,
undermining public confidence in the equal pay
regime’s ability to deliver justice.
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Question 53: Do you agree or disagree with the
proposal to allow hypothetical comparators in equal
pay claims in the 2 prescribed, limited scenarios
described above (successor comparisons and
improvement in terms)? [agree/disagree/don’t know]

Question 54: Please explain your answer [Open tex{]

Question 55: Are there any other scenarios where
the use of a hypothetical comparator should be
considered? [Yes/No]

Question 56: If yes, what are those scenarios?
[Open text]

Time limits

Under the Equality Act 2010, an Employment Tribunal
judge has the discretion to extend the time limit for
bringing direct and indirect discrimination claims if

it is deemed “just and equitable” to do so. This is
particularly relevant in cases where it has taken time
for discriminatory acts to come to light or where there
has been a delay in bringing a claim.

For instance, the Tribunal may take into account
various factors such as the length and rationale for the
delay, which could include:

* ongoing negotiations
e grievance procedures

« medical or personal circumstances
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- the complexity of the case

This general discretion is not currently available for
equal pay claims, where the time limit for bringing a
claim to an Employment Tribunal is 6 months from the
last day of employment (with limited exceptions). There
IS no mechanism to extend the time limits.

We propose to provide discretion to the judiciary to
extend time limits for equal pay claims ‘on a just
and equitable basis’, as is currently available for
direct and indirect discrimination claims.

This could improve access to justice for individuals
who may have faced barriers in bringing an equal
pay claim within the current time limits. It would
harmonise the treatment of equal pay claims with
other discrimination claims under the Equality Act
2010, ensuring a more consistent and equitable legal
framework.

Question 57: Do you agree or disagree with
providing discretion to the judiciary to extend time
limits for bringing equal pay claims ‘on a just and
equitable basis’? [agree/disagree/don’t know]

Question 58: Please explain your answer [Open tex{]
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Making the right to equal pay effective
for ethnic minority and disabled
people: Impacts

The proposed measures in this chapter seek to broadly
level-up:

the Equality Act 2010’s protections against pay
discrimination on the basis of race and disability

those it provides under the equal pay scheme
against pay discrimination on the basis of sex

We are seeking your views on the implementation of
our proposal to strengthen the evidence base to inform
our future policy.

Question 59: If the proposals set out in this
chapter were implemented, how might employers
change how they operate? For example, regarding
recruitment practices or pay and conditions. [Open
text]

Question 60: If the proposals set out in this chapter
were implemented, what costs do you think
employers would face, if any? For example, wage,
administrative or legal costs. [Open text]

Question 61: Are there any proposals set out in this
chapter that may take employers more than a year
to implement? [Yes/No/Don't know]
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Question 62: Please explain your answer, including
how long you think any proposal may take to
implement [Open text]

Question 63: Are there other changes that you think
the government should consider? [Open text]
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4. Promoting pay equality in
contractual arrangements

At present, the equal pay scheme cannot prevent

the outsourcing of services being used by employers
to avoid equal pay obligations that would otherwise
apply to their own in-house employees providing those
services. This fails to recognise the realities of modern
business structures and risks encouraging avoidance
behaviour.

The equal pay scheme in the Equality Act 2010
provides that an employee is entitled to contractual
terms, including those related to pay, that are as
favourable as those of someone of the opposite sex (a
‘comparator’) if they are employed to do equal work.

The Equality Act 2010 requires an actual comparator
doing equal work before a sex equality claim can

be made. The comparator must be someone who is
employed by the same or an ‘associated employer’
and either:

 at the same establishment

« at a different establishment at which ‘common
terms’ apply

« a single body is responsible for setting or continuing
the contractual terms for both the claimant and
comparator, and that body is in a position to ensure
they are treated equally under such terms



86 Government consultation on equal pay proposals

Associated employers are defined under the 2010 Act
as those where there are 2 employers and either:

« one is a company of which the other has control
(directly or indirectly)

* both are companies of which a third person has
control (directly or indirectly)

This means that someone working for one employer
cannot compare their contractual terms with someone
working for another unless either:

« one is effectively a subsidiary of the other
« both are subsidiaries of a third company

The existing requirements under the 2010 Act prevent
many outsourced workers from comparing their
contractual terms with those of ‘in house’ employees
and seeking any redress in the event of inequality. This
IS because they are employed independently. Under
the 2010 Act, similar limitations would generally also
apply to pay discrimination claims on grounds of race
or disability because of the requirement to establish
that the worker is in a direct employment relationship
with the other party.
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Outsourcing

For the purposes of this consultation, we use the
term ‘outsourced workers’ to include all workers
whose labour is obtained by an organisation
(‘the principal’) through one or more external
intermediaries. A principal is defined as the
company or organisation that commissions and
receives the work or services.

While not a term defined in UK law, ‘outsourcing’
broadly describes arrangements where a principal
contracts with an external service provider (such as
an agency, contractor, umbrella company, or labour
provider) to supply labour or perform specific work
activities.

These arrangements can take many forms and can
include subcontracting, meaning that more than one
intermediary may be involved and the outsourced
worker’s direct employer may not have a direct
contractual relationship with the principal.

In such cases, more than one company could be
classed as a principal in relation to a particular
outsourced worker, as more than one company
would be obtaining their labour through direct or
iIndirect contractual relationships with their employer.

They also cover scenarios where workers may have
been transferred from the principal to the external
provider, as well as those where the workers have
never been directly employed by the principal.
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Although we know many employers have very

high employment standards when it comes to
outsourcing, there is evidence that particular instances
of outsourcing practices can make inequalities

and disadvantages worse, including through the
underpayment of staff.

The government is already taking steps to support
businesses who rightly do not want to be associated
with such practices. The UK Employment Rights Act
2025 is set to reinstate and strengthen the “two-tier
code” by October 2026, which seeks to ensure fair
and equitable employment conditions between public
sector staff who have been transferred under TUPE —
Transfer of Undertakings (Protection of Employment)
Regulations 2006 — and private sector employees
working on the same outsourced public sector service
contracts.

In addition, we want to modernise equal pay
protections to reflect current employment practices,
without hindering the ability of employers to outsource
services.

We propose to do this by creating a duty on
employers to take all reasonable steps to uphold
pay equality in their contractual arrangements.

Through this, we want to make sure that we continue
to support employers in preventing unequal pay
practices, while ensuring new measures are:

* proportionate
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« simplified
« free from unintended consequences for businesses

We welcome your views on how this duty can be best
designed to achieve this balance, or whether there are
other steps we can take to achieve our objectives.

At this stage, we envisage that such a duty would
apply to all parties to contractual arrangements, where
they relate to work that is performed by an outsourced
worker for a ‘principal’ employer.

Where pay equality in contractual arrangements is
achieved, this would mean that no worker performing
work for a principal receives less favourable terms than
another doing equal work, because of — or in relation
to — their sex, race or disability. This will send a strong
signal to employers that they must take their pay
obligations to outsourced workers seriously.

We envisage that all companies involved in direct or
indirect contractual relationships through which the
labour of an outsourced worker is obtained would need
to take all reasonable steps to uphold pay equality.
This includes:

* principals

* intermediaries

e service providers
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A simple contractual arrangement might involve a
single principal and outsourced service provider. In
that scenario, where the outsourced service provider is
the direct employer of the outsourced workers, it would
be up to both parties to comply with the duty.

In a more complex outsourcing arrangement, the
principal and all intermediaries — including the
outsourced worker’s direct employer — would be
expected to take all reasonable steps to ensure pay
equality.

In some subcontracting cases, there might be more
than one principal. This is because more than

one company might be obtaining the outsourced
worker’s labour through direct or indirect contractual
relationships with their employer. The duty would make
all companies responsible for ensuring pay equality,
regardless of whether they are thought of as a principal
or intermediary.
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For a contractual arrangement to qualify, we propose
that the work in question will need to meet a minimum
threshold and be connected to a task that is of more
than short-term duration. For example, a one-off task
such as providing catering services for a single specific
event is unlikely to come within the scope of the duty.

The duty would place a general requirement on
contracting parties alongside a power enabling
regulations to specify any steps that would be
considered reasonable, as well as steps that would
not be considered reasonable. To provide certainty
to businesses and prevent the risk of lengthy, costly
litigation over what constitutes compliance, we intend
to use this regulatory power to set out specific steps
that would, and would not, be considered reasonable
in specific contexts alongside comprehensive
guidance.

The reasonable steps contracting parties would

be expected to take will depend on their specific
circumstances. Relevant considerations would
Include their size, resources, and whether they are in
a position to dictate the terms and conditions of the
companies with whom they contract. As such, we
envisage the duty’s requirements to be proportionate
to the party to which it applies.

This proposed duty is not intended as a rigid or
automatic requirement to equalise wages across
different employers. Instead, the aim is to establish
a flexible, case-specific framework where any
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reasonable steps are scaled to an individual
employer’s circumstances. As a practical example,
reasonable steps for a medium-sized employer (with
around 100 employees) operating as a principal

or intermediary could include requesting pay and
demographic data from other parties in the supply
chain.

As above, we propose that the duty to take all
reasonable steps applies to all parties to the
outsourcing arrangement, including:

 the principal(s)
« the outsourced service provider(s)
* intermediaries in more complex chains

This would mean that any or all of the parties involved
could be liable for a breach of the duty, as it applies
to them. Whether or not a party has breached the
duty would depend on what steps are considered
reasonable for them to take.

Those found to have breached the duty would not be
required to pay compensation to affected workers. But
the Employment Tribunal would require whatever steps
were considered reasonable for each party to ensure
pay equality in their contractual arrangements in the
future.

We propose that in the event of a breach of the duty,
the Equal Pay Regulatory and Enforcement Unit (see
section 2) will be able to bring a claim in the Tribunal
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or use its other enforcement powers, such as its
investigation powers. As the duty is intended to be
enforced by the Unit, we do not propose that individual
employees are able to bring claims for a breach of this
duty themselves.

Guidance will be provided to help employers
understand their responsibilities under this new duty.
We will also consider strengthening guidance to
improve compliance with existing legislation where
that could support pay equality in some outsourcing
contexts.

For example:

« guidance to improve compliance with the TUPE
regulations and the Equality Act 2010 in relation
to pay discrimination, ensuring that employers
understand their obligations relating to equal pay
when transfers occur

« guidance to improve compliance with the Public
Sector Equality Duty in relation to outsourced
workers and scenarios

Doing so could provide important clarity for both
workers and employers.

We know that most businesses rightly do not want

to be associated with practices like paying unequal
wages for equal work through outsourcing. By creating
a positive duty on employers, we will raise standards
and stop undercutting. This will allow businesses to
compete in a fair ‘race to the top.
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Question 64: Do you agree or disagree with the
proposal to introduce a new duty on contracting
parties to take all reasonable steps to uphold pay
equality in contractual arrangements? [agree/
disagree/don’t know]

Question 65: Please explain your answer [Open tex{]

Question 66: Do you agree or disagree that the
Equal Pay Regulatory and Enforcement Unit should
be able to enforce this duty? [agree/disagree/don't
Know]

Question 67: Please explain your answer [Open text]

Question 68: Do you agree or disagree that the
duty to take all reasonable steps should apply to all
parties involved in the outsourcing arrangement?
This would mean that the principal(s), outsourced
service provider(s) and intermediaries in more
complex chains could be liable for a breach. [agree/
disagree/don’t know]

Question 69: Please explain your answer [Open tex{]

Question 70: What specific steps do you think would
be reasonable and proportionate for either a small,
medium or large employer to take to fulfill this duty?
[Open Text]

Question 71: Do you agree or disagree that
contracting parties should not be required to pay
compensation but should be required to take
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reasonable steps to ensure ongoing pay equality in
their contractual arrangements? [agree/disagree/
don’t know]

Question 72: What remedies do you believe should
be available to a claimant when a contracting party
is found to be in breach of this duty? Please provide
details on the types of remedies or corrective
actions you would like to see implemented. [Open
Text]

For businesses and employers only:

Question 73: Does your business act as an external
service provider that supplies labour or services to
another organisation? [Yes/No]

Question 74: [If yes to question 73] Do you think
your business would need to review the contractual
terms of your employees to meet these proposals?
[Open text]

Question 75: Does your business act as a ‘principal’
by commissioning and receiving work or services
that are fulfilled by outsourced workers through
external providers? [Open text]

Question 76: [If yes to question 75] Do you think
your business would need to review the contractual
terms of your employees to meet these proposals?
[Open text]
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Promoting pay equality in contractual
arrangements: Impacts

The proposed measures in this chapter aim to ensure
employers uphold pay equality in their contractual
arrangements.

We are seeking your views to strengthen the evidence
base to inform our future policy.

Question 77: If the proposals set out in this
chapter were implemented, how might employers
change how they operate? For example, regarding
recruitment practices or pay and conditions. [Open
text]

Question 78: If the proposals set out in this chapter
were implemented, what costs do you think
businesses would face, if any? For example, wage,
administrative or legal costs. [Open text]

Question 79: Are there any proposals set out in this
chapter that may take businesses more than a year
to implement? [Yes/No/Don't know]

Question 80: Please explain your answer including
how long you think any proposal may take to
implement? [Open text]

Question 81: Are there other changes aimed at
promoting pay equality in contractual arrangements
that you think the government should consider?
[Open text]
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Geographical scope

We will establish the geographical scope for the
particular measures listed in this consultation through:

 the findings of this consultation

« ongoing discussions with the Scottish and Welsh
governments

The Equality Act 2010 broadly applies to England,
Wales, and Scotland.

To ensure a consistent approach, we propose
replicating this existing geographical scope for the
proposed measures, so that it is the same as the
existing equal pay and discrimination provisions (that
is, direct, indirect, discrimination arising from disability,
and reasonable adjustments provisions).

This means the geographical scope of these proposed
measures is intended to cover Great Britain only.

Question 82: Do you agree or disagree that the
proposed measures should retain the same
geographical scope as the discrimination and equal
pay provisions of the Equality Act 2010 (applying to
England, Wales, and Scotland)? [Agree or disagree]
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Next steps

The responses gathered from this consultation will be
used to directly inform the government’s next steps.

Following the conclusion of the consultation, the
government will carefully review all of the submitted
feedback to ensure that the potential impacts of the
proposals are fully understood before making a final
decision on implementation. This stage of policy
development is intended to refine the proposals so
that they are well-targeted and work effectively for
businesses, workers, and the tribunal system alike.

The feedback received will help the government fulfill
its core objectives of preventing pay discrimination
before it happens and providing effective legal
protections when it does.

Ultimately, the proposed reform will shift the focus
from reactive litigation to proactive prevention, while
significantly improving the adjudication process.

By streamlining the legal framework, such as through
the proposed reviews of the rules of procedure and
independent panel of experts, we seek to make pay
disputes much easier to resolve, saving valuable time,
money and resources for all parties.
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Annex A: Glossary of terms

discrimination

Pay Where differences in pay between individuals

inequalities and/or groups are related to a protected
characteristic.

Pay Although this term is not used in the Equality

Act 2010, it is used in this consultation to
describe pay discrimination experienced on the
basis of a protected characteristic, such as in a
claim brought under the direct, indirect (where
relating to sex, disability or race), discrimination
arising from disability, or reasonable adjustment
provisions, or the equal pay scheme.

Equal Pay

As required by the Equality Act 2010, men and
women performing “equal work” must receive
equal terms and conditions of employment,
including equal pay.
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Equal work Equal work is the broad term which describes the
3 different ways in which the work of a woman
can be equal to that of a male comparator (or
vice versa) under the equal pay scheme. A
person’s work is equal to that of another if it is:

a) “like” the other person’s work, b) “rated as
equivalent”, or c) of “equal value”

“like” the work of a comparator: “Like” work
means that the work is “the same or broadly
similar” to another person’s work.

“rated as equivalent” to the work of a
comparator: “Rated as equivalent” means that a
‘job evaluation study’ or ‘job evaluation scheme’
(JES) has been conducted by the employer,
which has given an equal value to the jobs of
the claimant and the comparator in terms of the
demands made on the workers, by reference to
factors such as effort, skill and decision-making.

“of equal value to” the work of a comparator:
This means that the work is neither “like”, nor
“rated as equivalent” to the comparator’s work,
but is nevertheless assessed by the tribunal as
equal to the comparator’s work, in terms of the
demands made on the claimant by reference to
factors such as effort, skill and decision-making.

Direct Direct discrimination is when a person is treated
discrimination |less favourably than another because of a
protected characteristic.
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Indirect
Discrimination

Indirect discrimination arises if:

* there is a provision, criterion or practice that
puts or would put the claimant, and persons
with whom they share a relevant protected
characteristic, at a particular disadvantage
when compared with those who do not share
the characteristic

* the person applying the provision, criterion or
practice cannot show that it is a proportionate
means of achieving a legitimate aim

In a pay ‘indirect’ discrimination claim, the
claimant would need to show that a policy,
such as one relating to performance-related
pay, adversely affects or would adversely
affect the claimant and others who share a
particular protected characteristic, such as
disability, compared with others with whom
the claimant does not share the particular
protected characteristic. lIf they were able
to do this, the employer would need to show
that the performance-related pay policy
was a proportionate means of achieving a
legitimate aim.
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Outsourcing The term ‘outsourcing’ is not used in UK law and
there is no ready-made model definition that
could be used. We know that changing business
models and employment practices may mean
that any one definition of outsourcing may risk
missing practices or arrangements which do

not conform to a traditional outsourced service
provider model.

Understood broadly, outsourcing could be

taken to refer to a range of situations in which
there is some kind of intermediation between
workers and the organisations that need their
work (‘the principal’). This could include the use
of traditional outsourcing of services through

an external service provider but also the use of
arrangements such as subcontracting, umbrella
companies, labour providers or employment
agencies. This may involve employees working
for a principal company being transferred to an
external provider to provide a service. It may
also involve scenarios where those workers have
never been employed by the principal company.
In this document, we use the term ‘outsourced
workers’ to refer to workers in all such scenarios.

Such practices can lead to the creation of
complex labour supply chains. For example, an
engineering business (the principal) may award
a maintenance contract to another company,
which then uses a labour provider to recruit the
workers it needs. The labour provider could then
use an umbrella company to pay the workers
delivering the project. The workers would
undertake the maintenance while wearing the
uniform and complying with the requirements
of the engineering business, while in fact being
employed by the umbrella company, several
contracts removed.
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Demographic section

Please complete Part 1. Depending on your response
to Demographic question 1, we will ask you to
complete either Section A, B, C or D of part 1. You
do not need to respond to all sections. Guidance is
provided below.

Please see Part 2. if you would like to know about
updates on this consultation.

Part 1. Information about you or your

organisation

In this part, we ask about you or your organisation. We
are interested in responses from different organisations
and individuals. For example, we would like responses
from employers, and employer and employee
representative organisations or networks. \We are also
interested in responses from other individuals or other
organisations with an interest in the proposals in the
consultation.

This demographic information will allow us to
better understand trends across respondents, and
to consider equality impacts in any future policy
decisions.

Demographic question 1 gives 4 options to record in
what capacity you are responding:
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Option 1: responding as an employer or business.
This option relates to employers who would usually
be responding with views because the proposals
might affect them.

Option 2: responding as an organisation or network
that represents either employers, employees

or both. This option covers responses by
representative organisations or networks and trade
unions.

Option 3: responding as another organisation This
option covers responses by organisations such as
charities, research organisations or other bodies.

Option 4: responding as an individual. This option
covers responses by individuals. This might be
people who are employees in organisations that
might implement the proposals, other people who
have general views about the proposals, or those
responding on behalf of someone else.

Demographic question 1:

Which of the following are you responding as?

An employer or business (Please refer to section A)

An organisation or network which represents
employers or employees (Please refer to Section B)

Other organisation (for example a charity or
research organisation) (Please refer to Section C)

An individual (Please refer to Section D)
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Demographic question 2:

Please provide your organisation’s name:
Demographic question 3:

Approximately what is the size of your organisation?
« Micro (1 to 9 employees)

« Small (10 to 49 employees)

«  Medium (50 to 249 employees)

« Large (250+ employees)

* Do not know

Demographic question 4:

Where is your organisation mostly located?

« Great Britain (England, Scotland and Wales)

* Northern Ireland

e Outside the UK

Demographic question 5:

Which sector does your organisation best fit into??
* Public sector

* Private sector

« Voluntary sector (for example, a charity or not-for-
profit organisation)

« Other (please specify):
Demographic question 6:
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Does your business provide services or staff that have
been outsourced from another business or public
body? [Yes. No, Don’t know]

Demographic question 7:

Which industrial sector does your organisation best fit
into?

« Agriculture, forestry and fishing

* Mining and quarrying

* Manufacturing

« Electricity, gas, steam and air conditioning supply

- Water supply, sewerage, waste management and
remediation activities

« Construction

* Wholesale and retail trade

« Transportation and storage

« Accommodation and food service activities

« Publishing, broadcasting, and content production
and distribution activities

« Telecommunication, computer programming,
consulting, computing infrastructure and other
information service activities

 Financial and insurance activities
 Real estate activities
* Professional, scientific and technical activities
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Administrative and support service activities

Public administration and defence, compulsory
social security

Education

Human health and social work activities
Arts, sports and recreation

Other service activities

Activities of households as employers and
undifferentiated goods — and service-producing
activities of households for own use

Activities of extraterritorial organisations and bodies

Section B. About your organisation
or network [employee or employer
representative organisation or
network]

Demographic question 8:

Please provide your organisation or network’s name:

Demographic question 9:

What type of organisation or network do you mostly
represent?

An employee representative organisation or
network

An employer representative organisation or network
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Both an employee and employer representative
organisation or network

Other (please specify):

Demographic question 10:

Approximately how many members does your
organisation or network represent?

110 9 members

10 to 49 members

50 to 249 members
250+ members or more

Do not know

Demographic question 11:

Where are most of your members located??

Great Britain (England, Scotland and Wales)
Northern Ireland
Outside the UK

Demographic question 12:

Which sector does your organisation best fit into?

Public sector
Private sector

Voluntary sector (for example, a charity or not-for-
profit organisation)

Other (please specify)
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Demographic question 13:
What type of organisation are you mainly?

« Disabled people’s representative organisation or
network

« Ethnic minority representative organisation or
network

«  Women’s representative organisation or network
« Other representative organisation or network

* Trade union

« Other (please specify):

Demographic question 14:

Which industrial sector does your organisation best fit
into?

« Agriculture, forestry and fishing

* Mining and quarrying

« Manufacturing

« Electricity, gas, steam and air conditioning supply

- Water supply, sewerage, waste management and
remediation activities

« Construction

*  Wholesale and retail trade

« Transportation and storage

« Accommodation and food service activities
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« Publishing, broadcasting, and content production
and distribution activities

« Telecommunication, computer programming,
consulting, computing infrastructure and other
information service activities

« Financial and insurance activities

« Real estate activities

* Professional, scientific and technical activities
« Administrative and support service activities

« Public administration and defence, compulsory
social security

« Education

 Human health and social work activities
* Arts, sports and recreation

« Other service activities

« Activities of households as employers and
undifferentiated goods — and service-producing
activities of households for own use

« Activities of extraterritorial organisations and bodies

Section C. About your organisation
(other)

Demographic question 15:

Please provide your organisation’s name:

Demographic question 16:
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Where is your organisation mostly located?

« Great Britain (England, Wales and Scotland)

* Northern Ireland

* Qutside the UK

Demographic question 17:

Which sector does your organisation best fit into?
* Public sector

* Private sector

« Voluntary sector (for example, a charity or not-for-
profit organisation)

« Other (please specify):
Demographic question 18:

Which industrial sector does your organisation best fit
into?

« Agriculture, forestry and fishing

* Mining and quarrying

« Manufacturing

- Electricity, gas, steam and air conditioning supply

- Water supply, sewerage, waste management and
remediation activities

 Construction
 \Wholesale and retalil trade
« Transportation and storage
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Accommodation and food service activities

Publishing, broadcasting, and content production
and distribution activities

Telecommunication, computer programming,
consulting, computing infrastructure and other
information service activities

Financial and insurance activities

Real estate activities

Professional, scientific and technical activities
Administrative and support service activities

Public administration and defence, compulsory
social security

Education

Human health and social work activities
Arts, sports and recreation

Other service activities

Activities of households as employers and
undifferentiated goods — and service-producing
activities of households for own use

Activities of extraterritorial organisations and bodies



114 Government consultation on equal pay proposals

Section D. About you (individual)
Demographic question 19:
In what capacity are you responding in:

* As an individual — my responses reflect my own
views

« On behalf of someone else — my responses reflect
the views of someone else

Demographic question 20:
What is your sex?
 Female

 Male

* Prefer not to say
Demographic question 21:
What is your age?

« Oto15
- 16to 64
- 65t074
« 75 plus

« Prefer not to say
Demographic question 22:

What is your ethnic group? Choose one option that
best describes your ethnic group or background.

White
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English, Welsh, Scottish, Northern Irish, British
Irish

Gypsy or Irish Traveller

Roma

Any other White background

Mixed or Multiple ethnic groups

White and Black Caribbean

White and Black African

White and Asian

Any other Mixed or Multiple ethnic background

Asian or Asian British

Bangladeshi

Chinese

Indian

Pakistani

Any other Asian background

Black Black British, Caribbean or African

Caribbean
African

Any other Black, Black British, Caribbean or African
background

Other Ethnic Groups
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* Arab

* Other Ethnic Group
Prefer not to say
Demographic question 23:

Do you have any physical or mental health conditions
or ilinesses lasting or expected to last for 12 months or
more

* Yes

* No

« Don’t know

* Prefer not to say
Demographic question 24.

Does your condition or illness/do any of your conditions
or illnesses reduce your ability to carry out day-to-day
activities?

* Yes, alot

* Yes, a little

* Not at all
Demographic question 25:

Where do you mostly work? If you are currently not in
work, please indicate where you live most of the time.

« Great Britain (England, Scotland and Wales)
* Northern Ireland
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e Outside the UK
Part 2. Updates

If you would like to receive updates on this
consultation, please visit https://www.gov.uk/
government/consultations/equal-pay-and-pay-
discrimination and select ‘Get emails about this page’



https://www.gov.uk/government/consultations/equal-pay-and-pay-discrimination
https://www.gov.uk/government/consultations/equal-pay-and-pay-discrimination
https://www.gov.uk/government/consultations/equal-pay-and-pay-discrimination
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