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Race Discrimination, Jurisdictional/ Time Points 

SUMMARY 

The Appellant, who was the Claimant before the Tribunal, is a doctor who was registered with the 

General Medical Council. Following an incident in May 2017 at the Third Respondent’s hospital, the 

Appellant was referred to the General Medical Council and then to the Medical Practitioners’ 

Tribunal. The Medical Practitioners’ Tribunal found serious misconduct but no impairment of fitness 

to practise, and issued a warning which was published on the General Medical Council’s website and 

remained there until January 2021. The Claimant brought proceedings in the Employment Tribunal 

alleging, amongst other matters, race discrimination. 

 

The appeal was allowed. The Employment Tribunal erred in its approach to limitation in respect of 

the Claimant’s discrimination claim against the General Medical Council. The Tribunal treated the 

relevant act as crystallising on the date when the warning was first published on the Respondent’s 

website, rather than considering whether the complaint concerned conduct extending over a period. 

The pleaded case and the list of issues were sufficient to raise that issue. The retention of the warning 

on the website was capable of amounting to conduct extending over a period, ending when the 

warning was removed. The statutory language of section 123 of the Equality Act 2010 should be the 

focus of the analysis, rather than the familiar, but sometimes unhelpful, language of “continuing acts” 

and similar expressions. The Tribunal also erred in relying on prejudice arising in relation to another 

Respondent, when the material before it did not establish equivalent prejudice to the General Medical 

Council. The decision refusing to extend time was therefore set aside and the issue remitted to the 

same Employment Judge for further determination. 
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HER HONOUR JUDGE TUCKER: 
 

1. This is my decision in respect of an appeal lodged by the Claimant in proceedings before the 

Tribunal.  I shall refer to the Appellant as the Claimant and to the First Respondent, the General 

Medical Council, as the First Respondent, as they were before the Tribunal. 

 

2. The appeal is against one aspect only of the decision of EJ Jones, now Regional EJ Jones, 

made following a hearing on 1 and 2 February and 12 June 2023.  The written decision was sent to 

the parties on 19 June 2023.   

 

3. The proceedings before the Tribunal were against three Respondents: first, the General 

Medical Council; secondly, HCL Doctors Limited, an agency which provides locum doctors to NHS 

Trusts and other organisations; and thirdly, University Hospitals Birmingham NHS Foundation Trust.  

The appeal before me concerned only part of the decision regarding the claim against the General 

Medical Council. The other Respondents have not been involved in the appeal. 

The facts 

4. The facts are helpfully set out in short form in the skeleton arguments from both parties. 

 

5. They are as follows. The Claimant is a doctor and had been registered with the GMC, the First 

Respondent, since 2011.  On 17 May 2017, an incident took place in a car park of the Third 

Respondent’s hospital where the Claimant was then working.  There were significant disputes of fact 

about what took place, but it was common ground that the incident was not a pleasant one.  The Trust 

referred the Claimant to the GMC.  The GMC in turn referred the Claimant to the Medical 

Practitioners’ Tribunal for a hearing to determine whether, as a result of what had occurred on that 

day, his fitness to practise was impaired. 

 

6. The outcome of that hearing was that the Claimant was found guilty of serious misconduct 

but that his fitness to practise was not impaired.  The Medical Practitioners’ Tribunal did not issue 

the Claimant with a sanction, in respect of which a statutory right of appeal exists but did issue him 
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with a warning on 25 January 2019.  That warning served to remind the Claimant that his conduct 

had fallen below that which was expected.  It was not, within the meaning of the relevant legislation, 

a sanction.  The warning remained in place from 2019 until January 2021. 

 

7. The Claimant asserted that (i) the issuing of that warning and (ii) the fact that it remained in 

place and was visible publicly on the First Respondent’s website were both acts of discrimination.  

The Claimant issued judicial review proceedings in which he sought to challenge the warning that 

had been placed on the website.  That application was successful and, on 28 October 2021, the 

warning was quashed.  I have read the judgment of HHJ Williams regarding those judicial review 

proceedings.  In it, criticism was made of the reasoning of the Medical Practitioners’ Tribunal and of 

its failure to give adequate reasons for accepting the evidence of others involved in the dispute over 

that of the Claimant regarding the incident on 17 May 2017 in the car park. 

 

8. The Claimant lodged a claim with the Employment Tribunal on 18 February 2022 for, 

amongst other matters, race discrimination, having begun early conciliation before that date.  A 

hearing was listed before the Employment Judge in respect of a number of matters, including whether 

the claim was in time.  The Judge concluded that the claim of race discrimination against the First 

Respondent was out of time and, furthermore, that it would not be just and equitable to extend time.  

The Judge heard evidence at the hearing. 

The relevant legal principles 

9. Time limits in Employment Tribunal litigation are very short.  In respect of claims of 

discrimination they are governed by section 123 of the Equality Act 2010.  That provides, so far as is 

relevant for these proceedings, as follows: 

“(1) Subject to section 140B, proceedings on a complaint within section 120 may not 

be brought after the end of— 

(a) the period of 3 months starting with the date of the act to which the complaint 

relates, or 

(b) such other period as the Employment Tribunal thinks just and equitable.” 
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10. Subsection (3) of section 123 provides as follows: 

  “(3) For the purposes of this section— 

(a)    conduct extending over a period is to be treated as done at the end of the 

 period.” 

 

11. In cases concerning limitation in discrimination claims, there is often discussion, or 

submissions, as to whether the act about which an individual complains is a one-off act, a continuing 

act, or a one-off act with continuing consequences.  A quick glance at the relevant passages in Harvey 

on Industrial Relations evidences the length of time over which this issue has been litigated and the 

significant number of cases in which it has arisen. 

 

12. The words “continuing act” do not appear in the statute. See the terms of the Equality Act 

2010 set out above.  In my judgment, that term is best removed from employment lawyers’ 

vocabulary. It may be a convenient shorthand, but may not assist because it can take focus away from 

that which the statute actually directs consideration of.  The questions to be addressed in each case 

are, in my judgment, as follows: 

(i)  When did the act to which the complaint relates take place?  That, in my judgment, 

is the proper application of section 123(1).   

 

(ii) Does the Claimant complain of conduct which extends, or extended, over a period 

of time? 

 

(iii)  If the answer to (ii) is in the affirmative, when did that conduct end?   

 

Self-evidently, in answering these questions, and particularly question (ii), which reflects the 

formulation of section 123(3), the parties, their representatives and the Tribunal must identify 

with some care the conduct, or matter, about which the Claimant complains. 

 

13.       An issue raised in this case was whether the provisions of section 123(3) were properly 

pleaded before the Tribunal. In Khetab v Aga Medical Ltd UKEAT/0313/10/RN, 21 October 2010, 

HHJ Peter Clark held, at [15]: 

“At this point in the story it is worth taking a step back. What is the purpose of pleadings 

in the Employment Tribunal? It is so that the other party and the Employment Tribunal 
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understand the case being advanced by each party so that his opponent has a proper 

opportunity to meet it. In this case the Respondents' solicitor, when settling their 

response to the various claims raised by the Claimant in his form ET1, properly raised 

a partial limitation defence and additionally countered any suggestion that the incidents 

complained of by the Claimant amounted to a continuing act.” 
 

14. The Tribunal concluded in that case that the issue of whether there was conduct extending 

over a period had been properly set out within the Claimant’s case. See paragraph 17 of that decision. 

In my judgment, that decision reflects earlier decisions that the strict requirements for pleadings do 

not apply in Tribunal proceedings, particularly in the context of time limits. 

 

15. In my judgment, it is beyond argument that the discretion under section 123 of the Equality 

Act 2010 is a broad discretion to be exercised by the Tribunal at first instance. See, in particular, the 

decision in Abertawe Bro Morgannwg University Local Health Board v Morgan [2018] EWCA 

Civ 640. In that case, Leggatt LJ stated as follows: 

“It is plain from the language used (‘such other period as the employment Tribunal 

thinks just and equitable’) that Parliament has chosen to give the employment Tribunal 

the widest possible discretion. Unlike section 33 of the Limitation Act 1980, section 

123(1) of the Equality Act does not specify any list of factors to which the Tribunal is 

instructed to have regard, and it would be wrong in these circumstances to put a gloss 

on the words of the provision or to interpret it as if it contains such a list.  Thus, although 

it has been suggested that it may be useful for a Tribunal in exercising its discretion to 

consider the list of factors specified in section 33(3) of the Limitation Act … the Court 

of Appeal has made it clear that the Tribunal is not required to go through such a list, 

the only requirement being that it does not leave a significant factor out of account: 

see Southwark London Borough Council v Afolabi [2003] EWCA Civ. The position 

is analogous to that where a court or Tribunal is exercising the similarly worded 

discretion to extend the time for bringing proceedings under section 7(5) of the Human 

Rights Act 1998. 

That said, factors which are almost always relevant to consider when exercising any 

discretion whether to extend time are: (a) the length of, and reasons for, the delay and 

(b) whether the delay has prejudiced the Respondent (for example, by preventing or 

inhibiting it from investigating the claim while matters were fresh).” 

“The second point to note is that, because of the width of the discretion given to the 

employment Tribunal to proceed in accordance with what it thinks just and equitable, 

there is very limited scope for challenging the Tribunal's exercise of its discretion on an 

appeal. It is axiomatic that an appellate court or Tribunal should not substitute its own 

view of what is just and equitable for that of the Tribunal charged with the decision. It 

should only disturb the Tribunal's decision if the Tribunal has erred in principle – for 

example, by failing to have regard to a factor which is plainly relevant and significant 

or by giving significant weight to a factor which is plainly irrelevant – or if the Tribunal's 

conclusion is outside the very wide ambit within which different views may reasonably 
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be taken about what is just and equitable.” 

 

The Judge’s decision 

16.       As I have already set out, only one aspect of Judge Jones’ decision is subject to this appeal. 

The Judge carefully identified the issues before her. She began to consider the claims against the 

GMC at paragraph 43 and then, in relation to the time point, at paragraphs 48–49. It is important to 

understand how the Claimant had raised the issue of the warning before the Tribunal and articulated 

his case that it amounted to discrimination. That is summarised at paragraph 48 of the Judge’s 

decision. The Claimant alleged that the GMC directly discriminated against him because of his race 

as follows: 

“48.5.  On 26 January 2019 they [that is the GMC] published details of the warning issued 

by the MPT on their website and retained it on their website despite the fact that it was 

under appeal by the Claimant.” 

 

17.       I note that the phrase “it was under appeal by the Claimant” does not refer to the statutory 

appeal open to medical practitioners where a sanction is imposed. Rather, it appears to refer to the 

judicial review proceedings that the Claimant had issued. 

18.       The Judge concluded as follows: 

“48.  The time point.  As amended to include Allegation 48.1 …[ the claim against 

the GMC] crystallised with the decision to publish details of the warning on its 

website on 26 January 2019.  That was three years before the commencement of 

proceedings; a very substantial delay.  If the Tribunal was to have jurisdiction to 

consider the claims against GMC, it was again for the Claimant to persuade the 

Tribunal that it would just and equitable for time to be extended.   

49. For the reasons already given in relation to the claims against UHB [University 

Hospital Birmingham] the Tribunal was not so persuaded.  In the specific case of 

the GMC, the High Court considered the process and decision making of the GMC 

in some detail at the hearing on 4 August 2021.  According to its decision, the High 

Court did not find the GMC at fault for having investigated the Claimant in the 

first place, nor that their decision to do so, or to later refer the matter to the MPT, 

was inappropriate or tainted by race discrimination.  Indeed, the Claimant did not 

invite the High Court to do so.  The judicial review focused on the way in which 

the panel analysed the oral testimony of the witnesses and accorded its reasons.  

The Claimant now seeks to challenge the GMC’s decision making on a different 

basis in a new jurisdiction.  It would not be just and equitable to permit him to do 

so when the claim could have been brought within time.  The opportunity to fairly 

try those issues has been significantly impacted by the delay.” 
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19.       The reference to allegation 48.1 is to the allegations against the GMC at paragraph 48.1–48.6 

of the list of issues, which state: 

48. The claimant alleges that they directly discriminated against him because of his 

race as follows:  

48.1 After a referral by the Trust on 26 May 2017 and on or before 1 August 

2017, they initiated an investigation into conduct allegations against the 

claimant arising out of the incident on 17 May 2017;  

 

48.2 Between August 2017 and May 2018, they provided details of the 

allegations against the claimant which they were investigating to (a) hospitals 

at which he had worked, in particular, St. Helen’s & Knowsley Teaching 

Hospitals, Coventry Hospital, Good Hope Hospital and Queen’s Hospital 

Burton and/or (b) to an agency for whom he worked, the ID medical locum 

agency;  

 

48.3 On 10 May 2018 they referred the conduct allegations to the MPT;  

 

48.4 In or about October 2018, they provided details of the allegations against 

him to St. Helen’s & Knowsley Teaching Hospitals and the West Midlands 

Deanery for GP training (leading to a period of suspension from training);  

 

48.5 On 26 January 2019 they published details of the warning issued by the 

MPT on their website and retained it on their website despite the fact it was 

under appeal by the claimant;  

 

48.6 Prior to the High Court hearing on 4 August 2021, they provided 

information to St. Helen’s & Knowsley Teaching Hospitals and the West 

Midlands Deanery for GP training that the claimant had brought a claim for 

judicial review against them. 

 

 

20.       It is important to record that this passage, where the Judge set out her reasons for refusing to 

extend time, refers back to the reasons given concerning the claims against the Third Respondent, 

UHB. In respect of those claims, the Judge had specifically noted that prejudice had been caused to 

UHB by the passage of time, because of the ability, or inability, of individuals to recall conversations 

which had taken place some time ago, almost seven years earlier. See, in particular, paragraphs 30–

42 of the Judgment. 

 

The appeal and submissions 

21.       The Appellant made three submissions. First, the retention of the warning was conduct which 

extended over a period. Secondly, that contention was advanced in his claim. Thirdly, the Tribunal 
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erred as to limitation, both in relation to the length of the delay and in its consideration of whether it 

was just and equitable to extend time. 

 

22.       The Respondent submitted, first, that the issue of whether there was conduct extending over 

a period had not been argued before the Tribunal. Secondly, in any event, the warning was removed 

from the website on 25 January 2021. The Claimant was therefore still significantly out of time when 

he commenced ACAS early conciliation in January 2022 and then issued proceedings in February 

2022. Consequently, any error in assessing the length of the delay by the Employment Judge would 

have made no difference. Thirdly, the Respondent submitted that the appeal, or the case, was based 

on a fundamental misunderstanding of GMC processes: a warning is not a sanction and does not 

attract a right of appeal. There was, consequently, no evidential basis upon which the Tribunal could 

have concluded that race discrimination was made out. 

 

23.       The issue regarding the underlying merit of the case is not for this Appeal Tribunal. There is, 

however, another issue for this Tribunal in this case. That is whether, if there was an error of law or 

approach in the decision of the Judge, that error would have made any difference to the outcome. 

 

24.       In the documents before the Tribunal, the Claimant asserted that the GMC was in breach of 

its own procedure by maintaining the warning on the website when he was appealing, that is, when 

he was pursuing an application for judicial review. The Respondent submitted that that assertion was 

based on a view that what had occurred in this case was akin to what would occur when a sanction is 

imposed by the GMC and the medical practitioner then has a statutory right of appeal within 28 days. 

Pursuant to statute, pending the outcome of that appeal, the sanction would take no effect. The 

submission made in this case was that no sanction was issued and there was therefore no appeal 

against a sanction and no statutory suspension of the effect of any sanction. It was submitted that the 

Claimant could not assert that the GMC acted in breach of its own policy because the policy referred 

to was not one which applied in this case. It was submitted that there was no merit in the appeal. If 
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the EAT disagreed, it was submitted that this Tribunal should not remit the case, as invited to do by 

the Claimant, but should decide the issue of extension of time. It was submitted that time should not 

be extended. 

 

Conclusions 

25.       In my judgment, the Claimant had sufficiently pleaded that he was complaining about conduct 

which extended over a period. That was clear from the document which he attached to his Particulars 

of Claim and which was at page 76 of the bundle. That stated: 

“Imposition of this warning in absence of Claimant representation was not normal, and 

GMC published warning to two years with Claimant GMC register name from 5.1.2019 

to 25.1.2021.  Despite the fact the Claimant made appeal against this warning, it was 

grave discrimination.  For this reason, GMC did not follow the rules of their own in this 

case which says if a decision is appealed we publish the fact that the sanction is not 

effective pending the outcome of the appeal.  Publication and disclosure policy of the 

GMC, this evidence will be provided for hearing.” 

 

26.       In addition, the issue was identified in paragraph 48.5 of the list of issues. Significantly, that 

also, in my judgment, clearly identified that the Claimant was challenging both the act of publication 

on 26 January 2019 and the subsequent retention of the warning on the website, despite the fact that 

he was seeking to challenge it by way of judicial review. 

 

27.       What the Claimant had set out was sufficient to alert the Respondent to the issues in the case 

and to what was being contended. That was evident from the Response lodged by the Respondent in 

which, at paragraph 38, the Respondent denied that the alleged acts amounted to conduct extending 

over a period within the meaning of section 123(3) of the Equality Act 2010. That passage appears at 

page 93 of the core bundle. 

 

28.       I also consider that maintaining a warning on the website was capable of amounting to conduct 

which extended over a period. In my judgment, it created an ongoing state of affairs whereby the 

Claimant was publicly reminded, and others could see, should they choose to look, on an ongoing 

basis, that on 17 May 2017 his conduct had fallen below that expected of a medical practitioner. It 
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was visible to other organisations which may have been making decisions whether to offer him work 

as a locum. 

 

29.       I refer back to paragraphs 48 and 49 of the decision. In my judgment, it is clear from paragraph 

48 that the Judge regarded the date on which publication took place as the critical point in time. That 

is evident from the words: 

“The claim against the GMC crystallised when the decision to publish details of 

the warning on its website took place, that being 26 January 2019.” 

 

30.       In the rest of the paragraph, it is clear that the Judge considered the claims to be three years 

out of time and regarded that as a very substantial delay. Again, that supports the submission that she 

did not consider whether the act complained about extended over a period. In the next passage, 

however, she correctly set out that it was for the Claimant to persuade the Tribunal that it was just 

and equitable to extend time. In reaching her conclusion that the Claimant had not done so, she relied 

upon the reasons she had given in respect of the claims against University Hospitals Birmingham. 

 

31.       The difficulty, in my judgment, with that analysis is that in those claims there was evidently 

an issue about prejudice to the Respondent, principally one of witness recollection, as set out in 

paragraphs 41 and 42 of the Judgment. The Respondent in this appeal has been clear, however, that 

those same issues do not arise in the claims against it. It does not have an individual whose 

recollection might be impacted by the passage of time, because the Respondent will rely upon 

documentary evidence and would call one witness who can speak to those documents; that is, confirm 

the origins and authenticity of the documents and that they are the Respondent’s records. Therefore, 

witnesses’ ability to recall individual events would not be impacted in the same way as in the claims 

against UHB. 

 

32.       In my judgment, it is not possible to discern from the decision of the Judge the extent to which 

the factors concerning witness recollection and prejudice affected her decision, although the final 
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sentence of paragraph 49 suggests that they were within the Judge’s contemplation. The sentence 

states: 

“The opportunity of fairly trying those issues had been significantly impaired by the 

delay.” 

33.       I consider that the Employment Judge erred in principle. First, the Judge did not identify that 

the Claimant’s claim concerned conduct which extended over a period, when that conduct began, and 

when it ended. Had she done so, she would have identified that the publication ended on 25 January 

2021 and, at least, considered whether this was conduct which extended over a period, in which case,  

the claim would have been about a year out of time. Whilst still a lengthy period of time, one year is 

significantly less than three years. Secondly, I consider that the Judge erred in taking into account 

prejudice which would have been incurred by another Respondent when the material before the Judge 

was that such prejudice would not have impacted this Respondent. Those were the two key issues 

that the Judge was required to consider for the purposes of determining whether to extend time. For 

those reasons, I consider that the appeal should be allowed. 

 

34.       That brings me to the question of disposal. I was invited by the Claimant to remit the claim to 

the Tribunal, and by the Respondent to determine the issue myself, thereby avoiding the costs of 

remission and further litigation. In order to determine this issue, I reminded myself of the principles 

in Jafri v Lincoln College [2014] IRLR 544, particularly paragraph 21. The jurisdiction of this 

Tribunal is to determine whether decisions made by the industrial jury, the Tribunal, have been made 

lawfully or not. Decisions on issues of substance are for the Tribunal as the industrial jury. 

 

35.       This Appeal Tribunal must remit to the Tribunal unless the error could not have affected the 

result or, whilst it could have affected the result, the EAT can determine what the outcome would 

have been. In my judgment, I cannot say that the error could not have affected the result. As I have 

already set out, the two errors identified concern both the length of the delay and whether the 
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Respondent has been prejudiced. I cannot fairly determine what the result would have been. I cannot 

know whether the Judge’s conclusion would have been the same or different had she appreciated that 

the delay was, in fact, between nine months and a year, and that there was not prejudice to the 

Respondent. 

 

36.       My attention was drawn to paragraph 46 of the Judgment, where the Judge acknowledged that 

the GMC process is highly regulated, with decisions recorded and documents kept. My attention was 

also drawn to paragraph 39 and to factors regarding the Claimant’s health. Nonetheless, I cannot 

fairly determine overall what the Tribunal’s decision would have been had it not made the two errors 

identified in this appeal. 

 

37.       I therefore remit the matter to the Tribunal. It will, however, be a matter for the Tribunal 

whether any further hearing is required, whether further written submissions are required, and how 

the remaining issue will be determined. There is no reason not to remit the case to the same 

Employment Judge. The Appellant may wish to consider some of the submissions made by the 

Respondent and address him mind to the evidence he will need to provide in his case. 

 

38.       That is my decision. 

 

 

 


