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EMPLOYMENT TRIBUNALS 
 

 
Claimant:    Mr A Wibaut 
 
Respondent:   OP Mobility Exterior UK Limited (formerly Plastic 

Omnium Automotive Limited) 
 
Heard at:     Birmingham       
 
On:      2, 3, 4, 5, 7 & 8 March 2026  
 
Before:     Employment Judge Flood  
       Mrs Bannister 
       Mr Spencer 
      
Representation 
Claimant:     Mr Harding (Counsel)   
Respondent:    Mr Islam-Choudhury (Counsel)  
 

JUDGMENT 
 
JUDGMENT having been sent to the parties on 11 March 2026 and written 
reasons having been requested in accordance with Rule 60 of the Employment 
Tribunals Rules of Procedure, the following reasons are provided: 

 
 

REASONS  
 

The Complaints and preliminary matters 
 
1. By a claim form presented on 18 March 2024, the claimant brought 

complaints of unfair dismissal (both ‘ordinary’ and ‘automatic’ alleging 

that it was because of a protected disclosure); protected disclosure 

detriment; unlawful deduction from wages (unpaid wages and holiday 

pay); breach of contract; direct race discrimination and victimisation. 

2. There was a preliminary hearing for case management before 

Employment Judge Beck on 3 December 2024 where the complaints 

were identified and recorded and the matter listed for hearing. The Judge 
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also made some limited orders for further particulars. These were 

provided on 23 December 2024. The respondent wrote the same day 

making observations and comments on the particulars provided. In 

relation to the direct race discrimination complaint, it was suggested that 

the particulars provided went considerably beyond the terms of the order 

of Judge Beck, without an application for amendment having been made.  

It also suggested that the claimant was attempting to add 8 additional 

allegations of victimisation, when the claim form clearly and 

unambiguously made only 1 such allegation. It also pointed out that the 

claimant had referred to documents which attached legal professional 

privilege in respect of which privilege had not been waived. 

3. In relation to the issue of victimisation, the issue fell away as the claimant 

informed the Tribunal on day 1, that he was withdrawing his whole 

complaint of victimisation. That complaint was accordingly dismissed 

upon withdrawal. As no application for amendment had been made, the 

Tribunal proceeded to determine the claim on the basis of the matters set 

out in the agreed list of issues below. 

4. The respondent sought permission of the Tribunal to adduce a 

supplementary witness statement for its witness, Mr Lede, which was not 

objected to. An agreed bundle of documents was produced for the 

hearing and where page numbers are referred to below, these are 

references to page numbers in the bundle. There was some discussion 

at the outset of the hearing about the adding of various documents to the 

bundle, some of which were objected to by the respondent and some of 

which were agreed. By the time the Tribunal had completed its reading, 

the position had been agreed between the parties. A supplementary 

bundle of documents was produced which was numbered with page 

numbers consecutive to those in the original trial bundle. We also had a 

Cast List and Chronology and a reading list.  

5. In advance of the hearing, the parties had been informed that the 

Tribunal would not be sitting on day 5 of the hearing (Friday 6 March) 

due to pre existing judicial commitments. Following an application from 

counsel for the respondent and on the basis of there being no objection 

from the claimant, it was also ordered that there would be a further non 

sitting day on Tuesday 3 March (as counsel for the respondent was 

required to attend a hearing in the High Court). As ordered, the parties 

attended the first day of the hearing with a revised and agreed timetable 

which was adhered to, such that oral judgment was able to be delivered 

on the final day of the listing. The Tribunal thanks the parties and their 

representatives for their efforts to co-operate to ensure that the hearing 

could be heard within the allocated trial window. 

6. The claimant was successful in his complaint of ‘ordinary’ dismissal and 

in respect of unpaid holiday pay of 3 days. The Tribunal determined that 

there was a 75 % chance that the claimant would have been fairly 

dismissed in any event. All other complaints were not well founded and 
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were dismissed. A remedy hearing to determine the remedy appropriate 

for the successful complaint of unfair dismissal has been listed for 2 

November 2026. 

7. On 13 March 2026, the claimant made a request for full written reasons. 

The Tribunal sends its fulsome apologies for the delay in the provision of 

such reasons which has been caused by a combination of pre booked 

leave and a particularly heavy sitting schedule and caseload in the 

intervening period. 

The Issues 
 

8. The issues to be determined by the Tribunal were as follows: 

1.  Time limits  
 
 1.1 Given the date the claim form was presented and the dates of early 
  conciliation, any complaint about something that happened before  
  18/10/23 may not have been brought in time.  
 
 1.2  Were the discrimination and victimisation complaints made within  
  the time limit in section 123 of the Equality Act 2010? The Tribunal  
  will decide:  
  1.2.1 Was the claim made to the Tribunal within three months  
   (plus  early conciliation extension) of the act to which the  
   complaint relates?  
  1.2.2 If not, was there conduct extending over a period?  
  1.2.3 If so, was the claim made to the Tribunal within three months 
   (plus early conciliation extension) of the end of that period?  
  1.2.4 If not, were the claims made within a further period that the  
   Tribunal thinks is just and equitable? The Tribunal will  
   decide:  
   1.2.4.1 Why were the complaints not made to the  
     Tribunal in time?  
   1.2.4.2 In any event, is it just and equitable in all the  
     circumstances to extend time?  
 
 1.3 Was the unauthorised deductions and detriment complaints made  
  within the time limit in section 23 and 48 of the Employment Rights  
  Act 1996? The Tribunal will decide:  
 
  1.3.1 Was the claim made to the Tribunal within three months  
  (plus early conciliation extension) of the date of payment of the  
  wages from which the deduction was made / date of acts   
  complained of?  
 
  1.3.2 If not, in relation to the detriment complaints, was there a  
   series  of similar acts or failures and was the claim made to  
   the Tribunal within three months (plus early conciliation  
   extension) of the last one?   
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  1.3.3 If not, in relation to the unauthorised deductions complaints,  
   was there a series of deductions and was the claim made to  
   the Tribunal within three months (plus early conciliation  
   extension) of the last one?   
  1.3.4 If not, was it reasonably practicable for the claim to be made  
   to the Tribunal within the time limit?  
  1.3.5 If it was not reasonably practicable for the claim to be made  
   to the Tribunal within the time limit, was it made within a  
   reasonable period? 
 
2.  Unfair dismissal  
 
  2.1 Was the claimant dismissed?  
 
  2.2 Was the reason or principal reason for dismissal that the claimant  
  made a protected disclosure?  
 
   If so, the claimant will be regarded as unfairly dismissed.  
 
 2.3 What was the reason or principal reason for dismissal? The   
  respondent says the reason was redundancy.   
 
 2.4 If the reason was redundancy, did the respondent act reasonably or  
  unreasonably in all the circumstances, including the respondent’s  
  size and administrative resources, in treating that as a sufficient  
  reason to dismiss the claimant? The Tribunal’s determination  
  whether the dismissal was fair or unfair must be in accordance with  
  equity and the substantial merits of the case. It will usually decide,  
  in particular, whether:  
 
  2.4.1 The respondent adequately warned and consulted the  
   claimant;  
  2.4.2 The respondent adopted a reasonable selection decision,  
   including its approach to a selection pool;  
  2.4.3 The respondent took reasonable steps to find the claimant  
   suitable alternative employment;  
  2.4.4 Dismissal was within the range of reasonable responses.  
 
 Remedy for unfair dismissal 
 
 2.5 Does the claimant wish to be reinstated to their previous   
  employment?  
 
 2.6 Does the claimant wish to be re-engaged to comparable   
  employment  or other suitable employment?  
 
 2.7 Should the Tribunal order reinstatement? The Tribunal will consider 
  in particular whether reinstatement is practicable and, if the   
  claimant caused or contributed to dismissal, whether it would be  
  just.  
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 2.8 Should the Tribunal order re-engagement? The Tribunal will   
  consider in particular whether re-engagement is practicable and, if  
  the claimant caused or contributed to dismissal, whether it would be 
  just.  
 
 2.9 What should the terms of the re-engagement order be?  
 
 2.10 If there is a compensatory award, how much should it be? The  
  Tribunal will decide:  
 
  2.10.1 What financial losses has the dismissal caused the   
   claimant?  
 
  2.10.2 Has the claimant taken reasonable steps to replace their lost 
   earnings, for example by looking for another job? 2.10.3 If  
   not, for what period of loss should the claimant be   
   compensated?  
 
  2.10.4 Is there a chance that the claimant would have been   
   fairly dismissed anyway if a fair procedure had been   
   followed, or for some other reason? 
   
  2.10.5 If so, should the claimant’s compensation be reduced? By  
   how much?  
   
  2.10.6 Did the ACAS Code of Practice on Disciplinary  and   
   Grievance Procedures apply?  
 
  2.10.7 Did the respondent or the claimant unreasonably fail to  
   comply with it? 2.10.8 If so is it just and equitable to increase 
   or decrease any award payable to the claimant? By what  
   proportion, up to 25%?  
  2.10.9 If the claimant was unfairly dismissed, did they cause or  
   contribute to dismissal by blameworthy conduct?  
  2.10.10 If so, would it be just and equitable to reduce the claimant’s 
   compensatory award? By what proportion?  
  2.10.11 Does the statutory cap of fifty-two weeks’ pay or £105,707  
   apply?  
 
 2.11 What basic award is payable to the claimant, if any?  
 
 2.12 Would it be just and equitable to reduce the basic award because of 
  any conduct of the claimant before the dismissal? If so, to what  
  extent? 
 
3.  Notice pay  
 
  3.1 What was the claimant’s notice period? 
 
 3.2 Was the claimant paid for that notice period?  
 
4.  Protected disclosure  
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  4.1 Did the claimant make one or more qualifying disclosures as   
  defined in section 43B of the Employment Rights Act 1996? The  
  Tribunal will decide:  
 
  4.1.1 What did the claimant say or write? When? To whom? The  
   claimant says they made disclosures on these occasions:  
 
   4.1.1.1 On the 26/7/23 the claimant e- mailed Mr B  
     O’Sullivan, UK Head of Finance, reporting  
     concerns about his tax position, in particular;  
     (a) the removal of his UK tax allowance; (b) the 
     shifting of tax liability from the respondent to  
     the claimant; (c) reporting concerns about the  
     claimant's tax position;  
 
   4.1.1.2 On the 17/10/23, the claimant e- mailed the  
     Information Commissioners Office (ICO), with a 
     subject access request which was forwarded  
     onto the respondent, which raised issues about 
     (a) the removal of his UK tax allowance; (b) the 
     shifting of tax liability from the respondent to  
     the claimant; (c) reporting concerns about the  
     claimant’s tax position.;  
 
   4.1.1.3 On the 9/11/23, the claimant e-mailed Mr N  
     Breugnot, HR Director, raising issues (a) the  
     removal of his UK tax allowance: (b) the   
     shifting of tax liability from the respondent to  
     the claimant; (c) reporting concerns about the  
     claimant’s tax position;  
 
   4.1.2 Did they disclose information?  
 
  4.1.3 Did they believe the disclosure of information was made in  
   the public interest?  
 
  4.1.4 Was that belief reasonable?  
 
   4.1.5 Did they believe it tended to show that: (The claimant relies  
   on section 43B(1) (b), failing to comply with HMRC   
   regulations and tax law)  
 
    4.1.5.1 a criminal offence had been, was being or was  
     likely to be committed;  
   4.1.5.2 a person had failed, was failing or was likely to  
     fail to comply with any legal obligation; 
   4.1.5.3 a miscarriage of justice had occurred, was  
     occurring or was likely to occur;  
   4.1.5.4 the health or safety of any individual had been,  
     was being or was likely to be endangered;  
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   4.1.5.5 the environment had been, was being or was  
     likely to be damaged;  
   4.1.5.6 information tending to show any of these things 
     had been, was being or was likely to be   
     deliberately concealed.  
 
   4.1.6 Was that belief reasonable?  
 
 4.2 If the claimant made a qualifying disclosure, it was a protected  
  disclosure because it was made to the claimant’s employer /   
  prescribed person / other responsible person.  
 
5.  Detriment (Employment Rights Act 1996 section 48)  
 
  5.1  Did the respondent do the following things:  
 
  5.1.1 On or around the 2/10/23, Mr N Breugnot e-mailed Mr R  
   Haswell placing the claimant into the redundancy process;   
 
    ‘With Arnaud we will then explain to Alicky the situation and  
   let him ask his questions with also presenting him IES UK  
   and e- Power opportunities (that will probably not suit him in  
   terms of location or job content). The idea is that we expect  
   the discussion and final decision to happen within October,  
   including eventual interview if Alicky does apply for another  
   internal position”.  (links to protected disclosure 4.1.1.1).  
 
   5.1.2   On the 18/10/23 the respondent failed to address the   
   claimants  grievance at the second consultation meeting;  
   (links to protected disclosures 4.1.1.1 and 4.1.1.2);  
 
  5.1.3   On the 30/11/23 the claimant attended an appeal hearing  
   which  had a predetermined outcome, and did not follow a  
   fair process; (links to protected disclosures 4.1.1.1, 4.1.1.2  
   and 4.1.1.3)  
 
   5.1.4   On the 30/11/23 the respondents failed to address the  
             claimant’s grievance adequately; (links to protected   
   disclosures 4.1.1.1, 4.1.1.2 and 4.1.1.3)  
 
  5.2 By doing so, did it subject the claimant to detriment?  
 
  5.3 If so, was it done on the ground that they made a protected   
  disclosure/ protected disclosures?  
 
6. Remedy for Protected Disclosure Detriment  
 
 6.1 What financial losses has the detrimental treatment caused the  
  claimant?  
 
  6.2 Has the claimant taken reasonable steps to replace their lost  
  earnings, for example by looking for another job?  
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  6.3 If not, for what period of loss should the claimant be compensated?  
 
 6.4 What injury to feelings has the detrimental treatment caused the  
  claimant and how much compensation should be awarded for that?  
 6.5 Has the detrimental treatment caused the claimant personal injury  
  and how much compensation should be awarded for that?  
 
 6.6 Is it just and equitable to award the claimant other compensation?  
 
 6.7 Did the ACAS Code of Practice on Disciplinary and Grievance  
  Procedures apply?  
 
 6.8  Did the respondent or the claimant unreasonably fail to comply with 
  it?  
 
 6.9 If so is it just and equitable to increase or decrease any award  
  payable to the claimant? By what proportion, up to 25%?  
 
 6.10  Did the claimant cause or contribute to the detrimental treatment by  
  their own actions and if so would it be just and equitable to reduce  
  the claimant’s compensation? By what proportion?  
 
  6.11 Was the protected disclosure made in good faith?  
 
  6.12 If not, is it just and equitable to reduce the claimant’s    
  compensation? By what proportion, up to 25%?  
 
 7. Direct race discrimination (Equality Act 2010 section 13)  
 
  7.1 The claimant identifies himself as a Caucasian British citizen.  
 
  7.2 Did the respondent do the following things:  
 
   7.2.1 On or around the 2/10/23, Mr N Breugnot e-mailed Mr R  
   Haswell placing the claimant into the redundancy process;   
 
    ‘With Arnaud we will then explain to Alicky the situation and  
   let him ask his questions with also presenting him IES UK  
   and e- Power opportunities (that will probably not suit him in  
   terms of location or job content). The idea is that we expect  
   the discussion and final decision to happen within October,  
   including eventual interview if Alicky does apply for another  
   internal position”.  (links to protected disclosure 4.1.1.1).  
 
   7.2.2 On the 10/10/23, during a team’s meeting with Mr A Lede  
   and Mr N Breugnot, the respondent failed to consider   
   bumping the  claimant to the Programme Director role in the  
   E – Power business unit (heavy duty);  
 
  7.2.3 On the 17/11/23 or 23/1/23 dismiss the claimant;  
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   7.2.4 On the 12/12/23 in an e mail, Mr A Lede stating the claimant  
   cannot make an allegation of discrimination as he was a  
   ‘white  man’.  
 
  7.3 Was that less favourable treatment?  
 
   The Tribunal will decide whether the claimant was treated worse  
  than someone else was treated. There must be no material   
  difference between their circumstances and the claimant’s.  
 
   If there was nobody in the same circumstances as the claimant, the  
  Tribunal will decide whether they were treated worse than someone  
  else would have been treated.   
 
   The claimant has not named anyone in particular who they say was  
  treated better than they were and relies on a hypothetical   
  comparator.  
 
 7.4  If so, was it because of race?  
 
8. Victimisation (Equality Act 2010 section 27)  - withdrawn 
 
  8.1 Did the claimant do a protected act as follows:  
 
  8.1.1 To be advised [raised a grievance on 16 October 2023] 
 
  8.2 Did the respondent do the following things:  
 
   8.2.1 To be advised  
 
 8.3 By doing so, did it subject the claimant to detriment?  
 
  
 8.4 If so, was it because the claimant did a protected act?  
 
 8.5 Was it because the respondent believed the claimant had done, or  
  might do, a protected act?  
 
 9. Remedy for discrimination or victimisation 
 
 9.1 Should the Tribunal make a recommendation that the respondent  
  take steps to reduce any adverse effect on the claimant? What  
  should it recommend?  
 
 9.2 What financial losses has the discrimination caused the claimant?  
 
 9.3 Has the claimant taken reasonable steps to replace lost earnings,  
  for example by looking for another job?  
 
 9.4 If not, for what period of loss should the claimant be compensated?  
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 9.5 What injury to feelings has the discrimination caused the claimant  
  and how much compensation should be awarded for that? 
 
 9.6 Has the discrimination caused the claimant personal injury and how  
  much compensation should be awarded for that?  
 9.7 Is there a chance that the claimant’s employment would have  
  ended in any event? Should their compensation be reduced as a  
  result?  
 
 9.8 Did the ACAS Code of Practice on Disciplinary and Grievance  
  Procedures apply?  
 
 9.9 Did the respondent or the claimant unreasonably fail to comply with 
  it?  
 
 9.10 If so is it just and equitable to increase or decrease any award  
  payable to the claimant?  
 
 9.11 By what proportion, up to 25%?  
 
 9.12 Should interest be awarded? How much? 
 
10. Holiday Pay (Working Time Regulations 1998)  
 
  10.1 Did the respondent fail to pay the claimant for annual leave the  
  claimant had accrued but not taken when their employment ended?  
 
 11. Unauthorised deductions  
 
 11.1 Did the respondent make unauthorised deductions from the   
  claimant’s wages and if so how much was deducted?  
 
 12. Remedy  
 
  12.1 How much should the claimant be awarded? 
 

Findings of Fact 
 

9. In the judgment, the Tribunal has used initials to identify the people listed 

below rather than their full names in the interests of brevity. Other terms 

used may also be defined in a similar manner through the judgment.  

Witnesses and other individuals  
 
10. The following people attended to give evidence on behalf of the claimant: 

10.1.1 The claimant (‘C’) 

11. The following people attended to give evidence on behalf of the 

respondent: 
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11.1.1 Mr A Lede (‘AL’), VP CES division and CEO e-Power at R from 

May 2023 onwards 

12. The following individuals were referred to during the evidence: 

12.1.1 G Marginean (‘GM’), CEO of e-Power at R until May 2023; 

12.1.2 T Canpegnon (‘TC’), VP CES division VP Sales, Marketing, 

Programs & Development at R;  

12.1.3 N Breugnot (‘NB’), HR Director e-Power at R; 

12.1.4 M Longhitano (‘ML’), CES HR Director Talent Development, 

Total Reward & HRIS Director, R;  

12.1.5 R Haswell (‘RH’), UK IES HR Director R; 

12.1.6 L Baz (‘LB’), VP of HR CES R;  

12.1.7 S Dautrême (‘SD’), International Mobility Consultant R ; 

12.1.8 V Loye (‘VL’) Director Talent and organization development - IES 

R;  

12.1.9 B O’Sullivan (‘BOS’), UK Chief Accountant - IES R:  

12.1.10 V Dussac (‘VD’), VP Total Rewards, HR Analytics & HRIS R;  

12.1.11 S Noel (‘SN’), IES Division CEO at R; 

12.1.12 J Schuh (’JS’), VP HR IES R;  

12.1.13 B Lacout (‘BL’), Marketing Director for CES division, R; 

12.1.14 L Favre (‘LF’), Group Chief Executive Officer,  

12.1.15 C Kopp (‘CK’), Chief Executive Officer, CES division,  R  

12.1.16 G Wood (‘GW’), Global Mobility Tax Manager, Grant Thornton 

UK LLP; 

12.1.17 J Broderick (‘JB’), Senior Solicitor Grant Thornton UK LLP;  

12.1.18 J Merry (‘JM’), Partner Lanyon Bowdler Solicitors; 

12.1.19 T O'Rourke (‘TOM’), Senior Compliance Officer Lanyon Bowdler 

Solicitors; 

12.1.20 A Pegg (‘AP’), Partner Lanyon Bowdler Solicitors; 

12.1.21 N Conlin (‘NC’) e-Power Heavy Duty Programme Director; 
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12.1.22 J Costa (‘JC’), Business Development Director – Emissions 

Control at the Alphatech R&D Centre and subsequently Business 

Development Director – Emissions Control & e-Power light 

vehicle. 

Credibility 
 

13. Both parties asked the Tribunal to make general findings on the 

credibility of the witnesses before us. The Tribunal did not find that the 

evidence given by either witness lacked credibility in that we did not find 

that either witness was setting out to deliberately mislead or provide 

dishonest or inaccurate evidence. Both were straightforward in their 

responses to cross examination, setting out their recollection of events 

and how they interpreted them. There was not a significant difference 

between the evidence of fact between the two witnesses about what was 

said to whom and when. The difference was in the view of the reasons 

why decisions were taken. The claimant’s case is that the redundancy 

exercise was a sham process which was concocted as a way to remove 

him from employment. He further contended that the reason for this was 

because he made protected disclosures and/or because he is not 

French. Whilst we did not doubt the genuineness of C’s view that his 

redundancy was not genuine or was not handled correctly, we concluded 

that C’s view that this was because of his race/nationality and in 

particular because of having made protected disclosures is one which 

has developed over time since his dismissal. This has provided the lens 

through which he now views the situation that was unfolding at the time 

with the benefit of hindsight. In addition, we conclude that AL’s evidence 

is also given with the benefit of hindsight and whilst we did not find him to 

be untruthful at all, his view in particular of whether R would have been 

prepared to be flexible about the new role that was being discussed , 

particularly around levels of pay and location, was not necessarily the 

view held at the time. 

14. We did not place substantial significance as Mr Harding invites us to on 

the absence of evidence from any other witnesses on behalf of R. We 

accept that in relation to the decisions on redundancy (which lie at the 

heart of this claim) that the decision maker was in fact AL. Whilst he may 

have required the approval of the management of the Group that sat 

above his business unit on issues of budget levels, the decisions as to 

how he managed the allocated budget in terms of headcount were his 

alone. On this basis, he was naturally the most relevant witness on all 

issues as to the reason why decisions were taken. LB would have been 

an appropriate witness, but really only on the issue of the way the appeal 

was conducted and the documentary evidence was sufficient for the 

Tribunal to make its findings of fact and conclusions on the issue of the 

appeal, which largely related to the unfair dismissal claim only. Other 

issues of credibility we have considered on the specific issues we had to 

determine only and which we comment on below. 
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15. In order to determine the issues, it was not necessary to make findings 

on all the matters heard in evidence. We have made findings though not 

only on allegations made as specific complaints but on other relevant 

matters raised as background.  These findings may have been relevant 

to drawing inferences and conclusions.  We made the following findings 

of fact on the balance of probability: 

15.1 The claimant is a Caucasian British citizen and contends that he was 

discriminated against because he was not French. On 1 June 2018 C 

commenced employment with R as Global Sales Director, responsible for 

the JLR account within R’s IES division (contract at pages 108 – 119). 

15.2 R is a UK subsidiary of a French-owned multi-national group which 

produces components for the automotive industry. The reference to ‘the 

Group’ that was made throughout the evidence was clarified by AL to 

refer to its parent company, OP Mobility (previously Plastic Omnium or 

PO as it is referred to throughout). Its e-Power business unit 

manufactured battery systems, electronics, and power electronic 

components for passenger vehicles, trucks, buses, trains, and 

machinery. This business unit was created as the result of the acquisition 

of the Actia Power division of the Actia Group in 2022 and was part of 

what was then known as the Group’s Clean Energy Systems (CES) 

division, now called C-Power. We saw a structure chart which assisted 

the Tribunal to make sense of the hierarchy of the Group and its various 

business units. The CEO of the CES division was CK. CK reported to the 

CEO of the Group, LF. CK was AL’s line manager (who was CEO of the 

e-Power business) but CK also line managed other functional and 

business unit heads.  

15.3 The management group of the CES division (‘MACO’) headed by CK met 

on a monthly basis usually between the 10 and 15 of each month. At that 

time the MACO consisted of CK (chair); the CEOs of the various 

regions/business units, being Y Souiba (USA), N Franci (Europe), H 

Rapp (Asia) and AL (E-Power was in effect treated as a region). The 

MACO also included other functional heads of Finance, Sales (TC), HR 

(LB) and similar functions. Also on a monthly basis the CEOs of the 

business units were required to present monthly performance figures for 

the previous month and forecasts for the following month (a meeting 

which normally took place just before the MACO meeting). 

Relevant policies 
 

15.4  R’s redundancy policy was contained at pages 98-103. This set out 

some general provisions as to the definition of redundancy and how 

collective redundancies should be carried out. It also stated that R was 

committed to avoiding compulsory redundancies by considering a range 

of alternatives, including, 
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“retraining, redeploying and relocating staff to other jobs in the 

organization, subject to the agreement of the individual” 

It provided that R would pay enhanced redundancy which was based on 

the UK statutory redundancy scheme but calculated on the basis of 

actual weekly pay, not the statutory cap. A further sum of two weeks 

actual base pay would be payable. It was expressed as being non 

contractual and subject to change. 

15.5 C’s grievance policy was contained at pages 105-107. This contained the 

following relevant provisions, 

“If you wish to raise a formal grievance you should, in the first instance, 

raise it in writing with your immediate manager. Your letter should explain 

the nature of your grievance.   

You will be invited to a meeting to consider the matter and to discuss any  

suggestions you have for how it may be resolved.  The meeting will 

normally be held within five working days of the formal grievance being 

raised. The manager will then normally respond in writing to the 

grievance within five working days of the meeting. 

In some circumstances we may need to investigate your complaint. If the 

investigation is likely to take longer than five days, we will confirm that to 

you.” 

Assignment to work in France 
 

15.6 In July 2021 C took on a new role as Global Acquisition and 

Competitiveness Director and relocated to France with his wife and 

daughter. In advance of this in May 2021 general tax advice and 

information was given to C by PWC with regards to relocation to France 

(pages 128 – 133).  

15.7 C planned to sell his UK home before relocating but the sale he had 

arranged fell through at the end of June 2021. C was unable to find a 

new buyer and rented out his home from 29 September 2021. He said 

this was due to an ongoing deduction from assignment income of £1,441 

each month, called ‘reference housing’ which was to offset any rental 

income received in the home country. This was deducted irrespective of 

whether income was actually received or not and deductions were made 

in July, August and September 2021 before any rental income was 

received. C said he complained about this at the time and was told this 

deduction could not be changed. We saw reference to queries being 

raised about this deduction by C at the time in e mails not involving C 

(pages 136 – 139). In relation to this point, SD stated, 

“About his point regarding the "reference housing" deduction in his 

package. This deduction applies to all expats except for a few rare 
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exceptions. He chose to keep his UK home and rent it out, so in my 

opinion, it's not up to PO to assume the lack of rent.” 

15.8 C received advice on this matter from PwC and a VP in HR at the time 

who apparently confirmed that there would be no adverse tax issues with 

renting out his home and subsequently selling it as his personable 

taxable UK rental income would be covered by the UK tax free 

allowances. 

15.9 The terms and conditions relating to his assignment to work in France 

(pages 120-126) provided for a gross annual reference salary of 

£145,817 to be reviewed in July each year. The anticipated length of 

assignment was stated to be 2 years, subject to the right of R to shorten 

the length of the assignment. In relation to taxation it stated,  

“12.1 – Personal taxation in home country  

Before leaving the United Kingdom you will make all the necessary 

arrangements to comply with the British tax authorities obligations on 

departure and during your assignment in France.  

You continue to be liable for the payment any personal income tax due in 

your home country both on departure and during your assignment. 

12.2 – Personal taxation in assignment country   

You are responsible for ensuring that you are in conformity with the 

income tax filing requirements in your assignment country. The company 

will provide you with assistance through a nominated tax accountant who 

will be responsible for the preparation of your income tax return for all 

years covered by your international assignment.  

The Company’s responsibility shall not be engaged should you fail to 

respect the above mentioned rules.   

12.3 – Tax equalization  

For the duration of your expatriate assignment, you shall be covered by 

the tax equalization policy. This policy provides for tax equalization of 

your base salary, your Management Bonus, and the payment of any 

taxes due on the benefits linked to your assignment. The payment of any 

taxes due, in either your home country or your assignment country, on 

any other items of income shall be your personal responsibility. 

This responsibility covers, but is not limited to, spousal income or any 

income of your dependent family members, interest and dividend income, 

capital gains, rental income and any taxes generated by the granting, 

exercising or sale of shares or options that may be granted in the 

exercise of your functions.  
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Under the tax equalization policy, any refunds received directly by 

yourself of taxes or contributions paid on your behalf by the company 

should be returned to the Company.” 

15.10 C was issued with an expatriation package worksheet showing the 

various financial arrangements applicable (page 126). 

15.11 In December 2021 C found a buyer for his UK home. Grant Thornton 

who were appointed as tax advisers at the time gave advice that as C’s 

house in the UK had been rented out, it was no longer considered his 

primary residence and any capital gain on the house sale would be 

taxable in France as C was a French tax resident (see pages 136 – 139). 

These e mails also suggest that C raised that he was not advised 

correctly by PwC at the time that this tax might apply (as he had informed 

them from the outset that it was his intention to sell his house). They also 

recorded that SN had agreed to let C go back to the UK for the remainder 

of his assignment (page 137). 

15.12 In March 2022 C and family relocated back to the UK. The e mails at 

pages 138 – 139 between SD, VL and VD confirm that it had been 

agreed that R would cover the cost of his move and 2 months of storage 

costs for his belongings and he would be provided with 2 months of 

temporary accommodation. Taxation was addressed briefly where it was 

stated that Grant Thornton had been instructed to advise on the tax and 

social security contributions due because of this early return to find out 

how much of it would be R’s responsibility and confirm the impact on C’s 

personal situation. It stated, 

“As a reminder, PO will only cover the taxes and social security 

contributions due on his salary, bonus, and benefits related to his 

assignment for the period July 2021 to March 2022. He remains 

responsible for any other taxes that may be due on his income.” 

15.13 In December 2022 C was offered a new role within the CES Division of R 

in its newly formed e-Power business unit working for GM, CEO e-Power. 

The terms for this role were shown in an e mail dated 12 December 2022 

from ML to SD, RH and VD (page 140). This stated that C would remain 

based in the UK but travelling to France as required 2-3 days per week.  

15.14 On 16 January 2023 C started the new role as Sales & Program Light 

Vehicle and Strategy Director CES e-Power. In this new role C was 

responsible for strategy for the entire e-Power business unit (both heavy 

and light vehicle) and for the programme management and 

sales/business development for the light vehicle side of the business unit. 

It was estimated that around 20% of his role was strategy; 50% was 

programme development and 30% sales/business development. 

15.15 The appointment letter for this role (page 176) confirmed that he would 

report to GM on a gross annual salary of £163,700. It confirmed that the 
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other terms of his contract remained unchanged and that he would be 

requested to travel regularly to France with an average of 2/3 days per 

week. It also stated, 

“Because of the frequent trips to France, part of your income may be 

considered taxable in France. You will remain responsible for payment of 

taxes in both UK and France.   

To support you with the tax declarations, Plastic Omnium will provide the 

annual support of a fiscal consultant.”  

At around this time, R was working out the tax position for C for the tax 

year 2021/22. GW at Grant Thornton produced a draft tax reconciliation 

for C (which C contends is the document produced at page 135) and sent 

this to BOS, RH and SD (page 177). We note that this e mail stated that 

the figure included was an estimate and was subject to change once the 

tax return had been through a final review and positions has been 

agreed. This document calculated that C would be due a tax rebate of 

£8760.84. This tax reconciliation was not shared with C or discussed with 

him at this time. 

Comments at Diversity workshop 
 

15.16 In April/May 2023 C attended a diversity workshop and states that during 

a breakout session that that BL made a statement that C “was not liked 

because” he was “not French”, but that he was “tolerated”.  C said he 

complained about this to his manager, GM who asked C if he wanted this 

to be escalated but C said he did not. This was referred to in C’s 

grievance submitted on 16 October 2023 (page 237), where C states, 

“During the diversity training earlier in the year, in a breakaway session I 

had a Director from the CES business make a joke about how I am not 

liked but only tolerated because I am not French and do not speak 

French. Whilst this was made out to be a joke, it was not and was deeply 

offensive and embarrassing. I raised my frustration with [GM] as she was 

my manager at that time.” 

C’s e mail about his grievance submitted on 14 February 2024 (see 

paragraph 15.75) provides further information where he states, 

“As for the diversity training, it is quite ridiculous that your investigation 

has no record of me attending this session. For your clarity it was [BL] 

who made the comment about my race in front of 3 other directors in a 

breakout session. Again this was reported to [GM] the same day.” 

15.17 We accept C’s evidence that this comment was made by BL at the time 

and that he raised it with GM. No formal complaint or grievance was 

submitted. 
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Madrid CES conference 
 

15.18 In May 2023 C attended the CES divisional conference in Madrid, Spain. 

He complained that on the first morning, whilst at the coffee machine on 

a break TC stood next to him and whilst introducing him to a colleague, Y 

Souiba the CEO of the Americas division, he said that when anything 

technical was asked, he was so scared he could not speak. C said he 

reported this to GM at the time. He stated that he experienced further 

issues with TC in the months following, where he ignored and excluded C 

on calls and in an office setting.  

15.19 C also alleged that at the Gala dinner at the Madrid conference, when 

asked by LF if he spoke French and confirmed he did a little, he was told 

by LF that it would be a painful dinner. C contended that he was 

subsequently ignored for the remainder of the evening by LF and 

excluded by others on his table who conducted their conversations in 

French. C said he reported this to GM at the time who apologised for 

their behaviour. These incidents were reported in the first grievance (see 

paragraph 15.75), as follows, 

“During the Gala dinner at the CES conference in May, I sat down at the 

table where I had been assigned and was asked by a member of the 

Group Exec team sitting next to me if I spoke French. I replied that I did 

not speak French very well and was told that this would probably be a 

very painful dinner for me. I was then ignored for the majority of the 

evening as all conversations was in French.  

I have also had another member of the CES MACO team repeatedly 

undermine or belittle me. During the conference in Madrid in May he 

introduced me to another member of the MACO who I had not met and 

described me as being in charge of sales but that I got so nervous I 

couldn’t speak if there was ever any technical topics. This was totally 

unnecessary and to me was a form of bullying and intimidation intended 

to humiliate me in public. I complained about this to [GM] who was my 

manager at that time. The same MACO member has also walked in to an 

open office and said hello to the three other people in the office by name 

but publicly ignored me. The same was done in a Teams meeting where 

even though I specifically said hello to him at the start of the call, he said 

hello to everyone else by name and ignored me. Again, this felt like a 

way to just try to humiliate me or make it clear I was not worth 

recognising.” 

15.20 This was again referred to in the e mail C submitted on 14 February 2024 

(see paragraph 15.75, as follows,  

“Regarding the incident at the Gala dinner in Madrid, it was [LF] who 

made the comment to me when I first sat down at the table with very few 

other guests having been seated yet. I also sat next to [D Meneses] who 

practically refused to speak to me all night, yet was sat next to me. 
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[LF] also made an inappropriate 'joke' about the amount of money I was 

paid directly to me at the start of the night in the entrance to the venue. 

Both this comment and the one at the table were reported to [GM] at the 

time. I did not need to report these incidents to [NB] as I had reported 

them to my manager. 

It was [TC] who belittled me at the Madrid conference when introducing 

me to [Y Saiba]. I reported this to GM] at the time as I was sitting next to 

her during the first day session when this comment was made by the 

coffee machine in a break. It was [TC] who repeatedly refused to 

acknowledge me in a meeting and when he walked into an open office.” 

15.21 We find that these events occurred broadly as C recounts. 

Appointment of AL as CEO of e-Power 
 

15.22 In May 2023 GM left and AL became the CEO of the E-Power business 

unit. C’s view was that she had been “made to leave” clarifying in cross 

examination that a personal issue had arisen and she had left the 

business. On 18 May 2023 a Salary Review was undertaken, and 

comments were made regarding C and allocation of budgets within the 

E-Power business unit (pages 187 – 188). NB included the following 

comment in relation to C, 

“regarding [C] my HR position is that at the moment we didn’t see him 

performing or showing his capacities for e-Power (he was close to [GM] 

so I don’t think her comments yesterday are objective). Also discussing 

and listening to other e-Power Steering committee members regarding 

his support and insight I will not go at the moment to more than what has 

already been given when he joined in 2023, finally as [LM] will share his 

pay positioning with us he is also with a high compa-ratio VS his grade of 

responsibility.”   

This does perhaps suggests that some conversations were being had 

internally at R about C’s role and its relative value to the organisation in 

terms of pay level. It is likely that the departure of GM and the start of AL 

in the role inevitably led to a consideration of the structure of the team 

and what plans might be moving forward. 

15.23 In May 2023 C had a procedure to remove a tumour and had to have a 

short period of sick leave. He also had some family issues involving his 

father having major surgery in July 2023. This reduced the occasions 

upon which he travelled to France at these times, but there was no 

objection or issue raised with him at this time by AL who agreed to the 

arrangements (see pages 189-190). 

Team dinner in Compiegne 
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15.24 In June 2023 C attended a team dinner in Compiegne, France and 

alleges that conversations were conducted in French and he was 

excluded. C complained about this in his later grievance (page 237) 

where he states, 

“I was invited by [AL] to a team dinner near Compiegne. At this dinner I 

was generally ignored and excluded as everyone decided to just speak in 

French to each other. Whilst I have no issue with people wishing to 

speak their own native language, it seems deeply unfair to invite 

someone to a meal who you know doesn’t speak French and then make 

them sit there for over two hours having no part in any conversation for 

the majority of the evening.” 

He further adds detail in his e mail submitted on 14 January 2024 (pages 

398 – 400) where he states, 

“For the Compiegne dinner I sat next to [HR] who during the course of 

the evening turned to me and apologised for the behaviour of the MACO 

team who had just been discussing amongst themselves in French and 

excluding me. He said it was not right that this is the way everyone 

behaved but that is was normal for them just to discuss in French when 

they get together. He then turned away and continued to talk to French 

with [TC] and Claude. I was also sitting next to [AL] which he seems not 

to remember. Strange as if he had had multiple discussions with me in 

English that night I'm sure he would have a memory of this.” 

We find that this occurred in that during a dinner in Compiegne those in 

attendance largely spoke French at the table and this may have led to C 

feeling excluded from conversations. However we do not find that 

discussions were exclusively in French as C acknowledges it was not the 

entire evening and recalls discussions with H Rapp and being seated 

next to AL. It unlikely that AL did not speak to C during the dinner (being 

seated right next to him) and we find as a fact that such conversations 

between the two took place in English. However C clearly felt that the 

predominant language spoken during dinner was French and did feel 

excluded from conversation. 

15.25 In June 2023 a call took place between NB and C regarding his role. C 

contends that he was told by NB that he thought C’s role was too big for 

him and that some of his responsibilities needed to be broken up and 

shared. C responded by stating that this was not the case but that he 

needed the assistance of HR to fill vacancies within his team. The issue 

of recruitment seems to have caused some difficulties as C was involved 

in recruiting 2 Programme Manager roles, a Sales Manager and a 

Business Development Manager role at this time. We saw a number of 

messages between C and AL from May to August 2023 dealing with this 

and other operational matters (pages 189 - 192 ).  
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15.26 In particular there was an issue regarding the proposed recruitment of 

two recruits, a Ms A Tonelle and Mr O Ruyant. In relation to the 

discussions around Ms Tonelle, these were issues that arose prior to AL 

taking over the role as CEO but continued thereafter. We were not 

satisfied that this matter was anything other than a difference in view 

about whether candidates were suitable or not (due to where the 

candidates were based) and the timing of recruitment decisions. The 

issue around Mr Ruyant appears to have related to his proposed 

recruitment into the Sales Manager role. AL acknowledged that he had 

known Mr Ruyant for a long time and he had worked with him on the 

acquisition of the part of the business that this role related to. AL stated 

that Mr Ruyant was his preferred candidate for the role, although 

acknowledging that he was not an easy person to deal with. Although 

discussions had taken place about the position between AL and Mr 

Ruyant, he stated that he had made it clear that this was a position in C’s 

team and it was a matter for C to decide. He acknowledged that Mr 

Ruyant was using his previous relationship with AL to try and obtain the 

role without reference to C and was not communicating with C as 

instructed. C raised this with AL on 30 August 2023, and AL 

acknowledged that this was “not normal” and that he would raise this with 

Mr Ruyant’s boss the following week. We accepted this explanation 

which was entirely plausible and find that it was Mr Ruyant who was 

causing difficulties about this role not AL himself.  

First Alleged Protected Disclosure (‘PD1’) 
 

15.27 On 26 July 2023 C e-mailed BOS, UK Chief Accountant (pages 195 – 

200)  

“I just wanted to let you know I am still in discussion with GT over my tax 

return. 

The issue is that I do not understand the basis of the tax return 

information/reconciliations, given that my tax return form says I have a 

UK tax liability of £22k for 2021/22 and I already paid £25.7k in PAYE for 

that period so therefore logically there would be a tax rebate of £3.7k 

Yet the reconciliation letter, that contains different figures to the tax return 

and different tax treatment says I have a tax liability of £28k. 

I have asked GT to explain this difference but that have not been able to 

so far, only saying this higher tax liability in the reconciliation letter is 

what was agreed by PO. I just want to understand what the logic is for 

this difference given I assume the tax return form is the correct 

calculation. 

I am also quite annoyed that having chased GT for months about this tax 

return, the tax return and conflicting reconciliation letter was finally issued 

to me (with no previous discussions with me by either PO or GT on the 
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actual content and tax treatments) whilst I am on holiday with an urgency 

to manage this during my holiday. 

I have another call with them tomorrow morning so hopefully they can 

provide the clarity needed.” 

This e mail was in relation to an updated tax reconciliation document that 

was prepared by Grant Thornton and which appears to have been 

discussed with C (page 134). This was similar to the document produced 

in January 2023 (see paragraph 15.15) above. However in the second 

calculation, 4/12ths of the UK personal allowance and tax bands were 

applied (as opposed to a full year) and this meant that some of the 

income was showing as taxed at the 45% additional tax band. This 

meant that the tax reconciliation showed an overall tax liability as having 

increased such that rather than being due a rebate, C in fact owed the 

sum of £2,283.24. 

15.28 When asked in cross examination what information or wrongdoing was 

being disclosed, C alleged that he was stating his belief there was what 

seemed to be “unlawful tax shifting”, explaining that if R had instructed its 

tax agent to manipulate or change his tax return to remove employer tax 

liability and shift it on to him, that would be unlawful. He acknowledged 

that this was not set out in express terms in the e mail, pointing out that 

he was still employed at this point and did not want to unnecessarily 

cause an issue. He suggested that through information he obtained 

through his later subject access requests (‘SAR’), the first of which was 

submitted in October, he discovered that R had applied for a tax rebate 

that had not been disclosed and that no one had ever explained to him 

the reason for this additional tax liability. He denied that he was raising a 

query rather than making a disclosure but acknowledged that he was 

trying to identify in this and later e mails whether instructions had been 

given by R to change his tax position. The complaint appeared to be that 

original tax reconciliation from January 2023 had given him a tax rebate 

which he felt was contractually aligned to his mobility contract, and that 

Grant Thornton had then produced a document which changed this and 

he had no information as to how and why this had been done. When 

asked what in this e mail was in the public interest, C stated that if a 

company was colluding with or instructing a tax adviser to modify a 

calculation and change contractual conditions and manipulate a shift in 

tax to an employee, that this was in the public interest. 

15.29 Following this initial e mail C raised further queries about the matter. On 

27 July 2023, he stated that GT had told him that it was a decision of R 

as to what the tax liability should be describing this as a subjective 

decision to offset tax liability and transfer to C rather than being based on 

actual tax principles. He complained about this not being discussed with 

him and that he did not understand the position. BOS responded on 27 

July stating that R had not decided what tax should be paid and were not 

offsetting tax liability as suggested. He pointed out that R would be 
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paying £94,000 in taxes that day in respect of C. The e mail set out the 

basis upon which Grant Thornton had calculated the tax and explained 

the discrepancy as being related to tax on private rental income and 

another adjustment. It further stated that the figure C had used as the UK 

tax liability of £22,000 was not complete.  

15.30 C responded with further questions on why an earnings level of £100k 

rather than £75k had been used. He stated that if it was not possible to 

explain the logic, then he would sign the required forms that day but that 

he would not settle the bill until the matter had been clarified. BOS further 

responded with his view that the calculation was correct and reasonable, 

given that C had benefited from the whole of his personal allowance and 

proportionally lower rates of tax for a split tax year. C continued to 

challenge the position in e mails largely focused on the fact that the 

decision to tax on this basis was taken without any discussion or 

agreement with him. SD then e mailed setting out her views on the 

position and why she felt that the decision on tax treatment was correct. 

C responded once again challenging the decision and again stating that 

his frustration was with the lack of information and discussion with him. 

15.31 There was then what was described as the “shut down” e mail from VD 

on 1 August 2023 where he gave the final position of R on the matter 

stating that R would not change its position (page 195). We accept that 

this was indeed the intention of this e mail (and note that a draft of this 

email sent by SD to RG states that the aim was to “close the topic with 

[C]”. However we read nothing further into this e mail exchange other 

than an indication that this e mail was to inform C of R’s final position on 

the issue of who should be responsible for the payment of this tax which 

was now due i.e. him. We did not find that this e mail was sent to prevent 

C from raising further concerns about tax issues and decisions more 

generally. The matter was still being discussed internally in August 2023 

and on 23 August 2023 ML e mailed SD with VD, NB and VL on copy 

(page 202-3) as follows, 

“Thank you for the alert.  

Attached is the offer he received to join e-Power, clearly stating that he 

will be responsible for taxes in France and the UK, as well as the GT 

study that was sent to him with the offer.” 

We could not see the chain of e mails that this was attached to, so it was 

really unclear what if any significance this e mail had. C suggests that the 

fact that C’s tax matters were being discussed in the “same HR 

channels” that were subsequently involved in his redundancy links the 

tax issues to the decisions on redundancy. We address this in our 

conclusions, but we were not prepared to make the mental leap that this 

involved that simply being on copy to e mails in the two quite separate 

scenarios really suggested any particular link at all. 
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15.32 C acknowledged that AL was not a party to any of these 

communications. AL agreed that NB, the then HR Director of e-Power, 

mentioned to him towards the end of summer 2023 that C was asking to 

have tax assistance related to the end of his expatriate contract. We 

accepted his evidence that this was being managed by the Group and 

therefore he did not have to intervene, and so did not get involved. We 

find that it is unlikely that AL as a new CEO would want to get involved in 

discussions about previous tax issues related to matters when he was 

not in the role. We accept that it was eminently plausible that he left this 

issue to the subject matter experts and with HR so that they could 

resolve this directly with C. 

15.33 In September 2023 NC moved to e-Power as its new Heavy Duty 

Programme Director. C was unaware that this was a role that was being 

recruited for and met NC for the first time during a dinner in early 

September at a battery show in the US. 

Alleged redundancy situation 
 

15.34 We accepted AL’s evidence that after the results for the Group Q3 

performance and the forecast for Q4 was given in early September, the 

Group CEO LF asked the CES Division and e-Power to study cost saving 

opportunities. AL explained that e-Power was running at a loss and 

overall Group profits were lower than had been forecast. A profit warning 

was issued for the Group because the budgeted profit margin had 

reduced to between €370 million and €390 million from over €400 million 

(see the Bourse article at page 251 and the English translation at page 

252, and the English translation of an adverse report by the Bourse on 

our stock value at the bottom of page 296). AL explained that there was a 

poor financial picture for e-Power in its profit and loss accounts as of 

December 2023, the end of the financial year, which showed that that 

business unit was running at a net loss of €66,218,000 (see pages 361 – 

366: the next loss figure being at page 366). AL was aware that the costs 

were too high in the business unit when he took over the role and 

acknowledged that LF was asking every month for such costs to be 

reduced. However at the September 2023 meeting, LF informed AL that 

his proposed budget for the forthcoming year (2024) would not be 

approved with costs running at that level. 

15.35 AL and the e-Power team held a brainstorming session around mid 

September in order to evaluate how it might make efficiencies by 

reorganising some positions or stopping, or at least putting on hold, some 

programs. This involved MACO members but not all of them, as the 

functional heads of the other regions were not involved. One of the 

projections identified that a cost saving could be achieved by removing 

the role of Sales and Programme Light Vehicle and Strategy Director and 

absorbing the strategic aspects of it within AL’s role, and merging the 

sales, programs and business development aspects with the role of 

Business Development Director – Emissions Control at the Alphatech 
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R&D Centre, Venette, France (currently carried out by JC) which would 

involve creating a new  position based there. This was originally planned 

to have the title Business Development Director CES e-Power but was 

ultimately called Business Development Director – Emissions Control & 

e-Power light vehicle. This proposal meant that the roles currently 

performed by C and JC would be removed from the structure and a new 

role would be created. 

15.36 AL also gave evidence that it had been identified in September 2023 that 

the position of MD France within e-Power would be removed (with the 

person holding that position being dismissed with effect from 22 

December 2023). He further stated that the possibility that that R would 

close its plant at Salzgitter in Germany was discussed, but it was not until 

May 2025 that it was announced that the plant will close in 2026. AL 

explained that these discussions were also ongoing at the same time as 

discussions for budget approval were ongoing. He explained that once 

these proposals were identified, he spent some time taking advice from 

HR. AL was subject to detailed cross examination about this process and 

it was also put to him that it was surprising that there was no 

documentation to show or record these internal discussions. AL stated 

that no formal minutes of the various meetings were taken but for the 

MACO meetings on performance review etc, that a power point would 

have been created with figures etc. Despite the lack of documentation, 

we accepted AL’s evidence about what occurred at this time. This was 

consistent with the financial information presented about the finances of 

the Group and in particular the e-Power business unit. The structure 

charts that were provided during the hearing clearly showed that C’s role 

was removed from the structure, as was the role of the MD for France in 

this exercise in 2023. As the years progressed, other roles were removed 

including in December 2024 the Heavy-Duty Sales role and in May 2025, 

the HR Director role. By June 2025, AL’s role had been removed as had 

the role of Finance Director.  

15.37 On 25 September 2023 RH emailed NB with documents relating to 

notifying C he was at risk of redundancy and list of vacancies (pages 215 

– 216)  

“I talked to [AL] today and he is going to tell [C] the news tomorrow 

Tuesday October 3rd (I briefed him on the message to pass on the 

phone), the meeting of explanation will be set on Tuesday October 10th 

4pm Paris time.  

@[RH] we will need your support to send the Redundancy at risk letter 

after [AL] confirmation of that specific time to officially inform [C] about 

the meeting and the opportunity for him to be represented during that 

specific exchange.  
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With [AL] we will then explain to [C] the situation and let him ask his 

questions with also presenting him IES UK and e-Power opportunities 

(that will probably not suit him in terms of location or job content)  

…  

“The idea is that we expect the discussion and final decision to happen 

within October, including eventual interview if [C] does apply for another 

internal position” 

15.38 On 2 to 4 October 2023 a further e mail exchange took place between 

RH, ML and NB regarding C’s redundancy (pages 213 – 216) and the 

process for implementing this. 

Calls informing C of potential redundancy situation 
 

15.39 On 4 October 2023 C received a call from AL and during this call AL 

informed C that he was at risk of redundancy as the group wanted to 

reduce costs. Later that same day C received a call from NB. Notes 

taken by C of those calls were at page 220. C notes the following of his 

call with AL, 

“Called back and was told that the Group wanted to reduce costs and 

therefore there was a risk my role may be made redundant.  

I asked if the decision was made already and was told not. [AL] said he 

hoped it would not come to this  

I asked if anyone else in the e-power management team was at risk – 

[AL] said not decided yet.  

Specifically the other e-Power Sales Director was not being currently at 

risk of redundant.” 

15.40 For the call with [NB], C notes, 

“NB started the call asking me if I could tell him what AL communicated 

to me. I said no and he should ask AL  

NB then told me that the Group had decided to identify multiple positions 

across the group due to a profit warning in Q4 2023 not just in e-power 

that were being considered for redundancy and my position is one of 

those identified.  

NB wanted to book a time for us to sit down so they could (AL/NB) 

explain the background of this decision and discuss the suitable other 

opportunities available within the group  

I asked if it was decided my position was at risk – NB said no the 

decision has not be made but it is considered as one of the positions at 
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risk. Several positions are being looked at not only in e-power  but in the 

group and mainly leadership positions.  

Then NB proceeded to say that the position I’m in today is at risk.  

I asked if anyone else’s position  in the e-Power leadership team was at 

risk. NB said he couldn’t tell me that.  

I asked how many positions in the group had been identified at risk as 

part of this exercise.  

NB said he couldn’t share that info.  

I then asked when is the date when it will be decided if my position is at 

risk. NB said that first we needed to sit down so he could explain the 

though at Group level as to why my positions was considered at risk. 

There was no timing offered or explained” 

15.41 We found these notes to be a broadly accurate summary of the matters 

discussed. 

‘At risk’ letter 
 

15.42 On 5 October 2023  C received a letter dated 4 October 2023 notifying 

him he was at risk of redundancy with calculations (pages 217 – 220). 

This stated  

“I write further to our telephone conversation yesterday, in which I 

communicated with regret that your position is at risk of redundancy.   

The reason for the potential redundancy is that we intend to better 

leverage parts of the organisation. To that end, it is proposed that the 

strategic aspects of your role would be absorbed under the 

responsibilities of the CEO CES E-Power. In terms of the Sales, 

Programs and Business Development of your current role, it is 

considered to be re-integrated within the current CES organization. 

Whilst it is intended for practical business purposes that this position will 

be based in France, as part of this proposal you would of course be able 

to apply for this role.”  

It went on to state that a consultation process would take place to listen 

to C’s views and identify ways to avoid the redundancy and otherwise to 

identify alternative positions that may be appropriate. A list of current 

vacancies “within the UK and within e-Power Business Unit” was 

attached. The letter confirmed that if C wanted to express an interest in 

the positions or had queries about the roles, he should contact NB. It 

arranged a meeting for 10 October 2023 with AL. It also attached a 

schedule of payments to give C “an idea of the payments you could 

expect to receive if redundancy is subsequently confirmed”, stating that 

final figures would be confirmed at the time. 
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15.43 C said he was suspicious about the true position on redundancy due to 

his view that different information was being provided to him from 

previous calls. On 6 October 2023  C was signed off with work related 

stress and prescribed antidepressants 

15.44 At around this time AL informed us that he also informed JC that his 

current role in the CES division (which was 80% business development) 

would be removed and a new role would be created incorporating the 

existing parts of the role and the business development elements of C’s 

role. JC immediately expressed an interest in the new role and there 

were then various discussions with him about this role over the coming 

weeks alongside the discussions that were taking place with C. We were 

satisfied that from around 5 October; it had been communicated to JC 

that his current role was also being removed. We have considered 

whether the lack of any documentation in relation to this issue causes us 

to doubt the evidence of AL. However we accept that as JC was an 

expatriate employee of Brazilian nationality currently on secondment in 

France, the decision to remove his role would require less of a formal 

process as R had the option to simply transfer JC back to his home 

country under the terms of the assignment. There was more flexibility in 

relation to the removal of or changes to this role, given that JC was not 

locally employed. 

First consultation meeting 
 

15.45 On 10 October 2023 C attended first consultation meeting with NB and 

AL via Teams. C’s notes from the call were at pages 223 – 228. These 

record that the meeting started with AL stating that the Group was 

worried about the 2023 Q4 results and had been looking at what could be 

done to reduce structure cost. He stated that several scenarios had been 

considered and one affected C in that the idea was to merge C’s 

customer centre role into the existing teams in the CES division. He 

confirmed that this was one option, and nothing had been decided. C 

went on to ask a number of questions around this. AL is noted as stating 

that the target for e -Power 2024 budget is to be at FCF of -41m€ and the 

results for the Group in Q4 and 2024 are less than expected so they 

needed to find solutions to reduce cost. C asked how many were being 

put at risk of redundancy and was informed that they could only discuss 

his position. C went on to ask how he would know whether he was not 

being singled out if he was unclear what other positions were affected. 

AL is recorded as stating that this was still being investigated and the 

target was to achieve the budget but that how many redundancies were 

needed to achieve this was unclear. It was then recorded that the plan 

was to merge the current position in e-Power for business development 

with the current position in CES for business development and to “fairly 

propose” that new position to both people attached to the existing 

positions. The notes recorded C being informed that this position would 

be based in France and that if C applied for this position, he would need 
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to be based in France. C asked why a new position of Programme 

Director in e-Power had just been created and was informed that this was 

done 2 months ago before the request to reduce cost had been received. 

C asked about whether there was any criteria to decide which positions 

were at risk and was told that the criteria was how they could do the 

same job with less cost and that merging his role/responsibilities with 

other existing roles would do this. 

15.46 C asked about the timescale for the process and was told that AL needed 

to know if he was interested in any other positions (referring to the list of 

open positions in the UK). C asked what had been done to identify 

whether any positions were suitable for him and AL said that they would 

give C the chance to apply for any position. It was stated that C could 

search jobs in Opteam (R’s Group job vacancies site) to find something 

to meet his expectation. He was offered support to look at the criteria he 

may have for alternative roles with NB suggesting a ‘deep dive’ 

discussion about this, but they had given him jobs in the UK as they 

understood he wanted to be in the UK but again directed C to Opteam 

online system. C stated that he was shocked with the list sent to him as 

none were suitable and the one director level job shown was not at a 

salary level similar to his. 

15.47 AL then asked C whether he was interested in the new Business 

Development role that was being created. C asked about salary level and 

was told that it had not been reviewed. C asked whether the person in 

the role in CES had been put at risk of redundancy and no answer was 

given. C explained he was unclear as to whether this was a new role or 

one that someone was already doing and was told that the role already 

exists but was only part of the new role and that they wanted to “merge 

people to do the same jobs to reduce the number of people”. 

15.48 Later that day NB emailed minutes of the consultation meeting to C 

(pages 229 – 234). In the Tribunal’s view these were broadly similar to 

C’s notes of the meeting. On 17 October 2023 C emailed NB attaching 

his notes (pages 223 – 228). He raised the main point of difference being 

noted as, 

“the point where I asked if the other CES Business Development position 

was put at risk. This was clearly not answered in the call as a yes. I 

specifically wrote down the exact response and the comment made was 

‘we want to merge the two positions – so you understand’ but there was 

no confirmation this position was at risk as you have said in your notes 

below.” 

NB responded that day (page 239) and stated that this difference may be 

due to a cultural gap, but he felt that AL had answered yes to the 

question but if there was a misunderstanding that it was now clear that 

when 2 positions were merged that the job positions and the job holder 

on the two positions were at risk. 
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Claimant’s grievance 
 

15.49 On 16 October 2023 C submitted a grievance (pages 235 – 238). This 

raised a number of complaints about the way he had been managed 

since AL had taken over his line management. He complained about 

being marginalised and having responsibilities removed; that his 

performance review was not prioritised; that his health and wellbeing was 

not being considered and that he had been undermined in hiring 

decisions and excluded from events. He went on to detail the particular 

complaints referred to above about being ostracised due to not speaking 

French mentioning the Madrid incidents and the Compiegne dinner. This 

did not however complain that he felt his redundancy was being created 

to exit him from the business. He made no express allegation that his 

proposed departure was because of his nationality, nor did he make any 

allegation that the reason for the proposed redundancy was also 

because of his protected disclosures. C could not really explain why this 

was not the case stating that he was unsure whether he could be so 

direct whilst he was still trying to see how the process unfolded. The 

Tribunal did not accept this explanation and find that at this time whilst 

the claimant was complaining about the various earlier incidents, and 

being marginalised, he did not believe at this time that any of this was 

linked to any protected disclosure or the tax issues he had raised. 

Second Alleged Protected Disclosure (‘PD2’) 
 

15.50 On 17 October 2023 C submitted a SAR to the Information 

Commissioner’s Office (‘ICO’) online which was copied to R  (pages 240 

– 243). This set out the request for all information relating to C from 

September 2021 to date, further stating, 

“Specifically I would like all information in the forms mentioned above that 

is held about me relating to my performance, my capability, pay and 

promotion, my job roles and responsibilities, my UK tax liability after 

secondment in France and any information discussing me professionally 

or personally.” 

When it was put to C that there was no disclosure of any information in 

this e mail copied to R, he stated that he was asking to be given 

information about his tax liability because he believed there was a breach 

of legal obligations. He described this as being a continuation of a ‘battle’ 

as R and Grant Thornton were not providing the answers to his 

questions. 

Second consultation meeting 
 

15.51 On 18 October 2023 C attended second consultation meeting with NB 

and BL and his stepfather attended to accompany him. On 19 October 

2023 NB e mailed C stating meeting notes from previous day would be 

sent by the end of the week (pages 245 – 246). This e mail also included 
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information about a settlement agreement proposal that had been made 

to C (redacted as this was without prejudice correspondence). It is clear 

that there were then ongoing discussions between C and R (and their 

respective solicitors) regarding the possibility of such an agreement. That 

is not an unsurprising or unexpected turn of events given the level of 

seniority of C’s role and we say no more about these discussions. 

15.52 On 24 October 2023 NB emailed C to say that the next consultation 

meeting would be 30th October (pages 244 -245). On 28th October 2023 

C responded to advise he was unavailable due to pre-booked annual 

leave (pages 244 – 245). On 29th October 2023 NB emailed C to confirm 

that he would revert to C the next day about the rescheduling of the next 

meeting (page 244 – 245).  

15.53 On 6 November 2023 at 18:21 C received an email from AL attaching 

meeting notes from the second meeting on 18 October 2023 giving him 

until 17:00 on 8 November 2023 to go back with corrections. This email 

responded to some of the points raised by C, stating that there were no 

vacant positions in the UK that had not been notified to him. It informed C 

that the salary for the most senior position on the UK vacancy list (Plant 

director) was £115,000 base salary. It went on to state that it was up to C 

to decide whether any of the vacant positions were suitable for him and if 

he did, that he would be considered for the role. It further stated that in 

relation to the new merged role within CES division in France that the 

envisaged base salary was 120,000 euro, however noting that this was 

“academic as [C had] stated that [he] would only consider a position 

based in the UK.”  

The letter also contained the following statement, 

“I can now confirm, after the period of consultation from 4 October, that it 

has been decided that we will proceed with the proposal to remove your 

role, and it is proposed that unless you express a wish to be considered 

for one of the alternative positions notified to you by midday on Friday 10 

November, you will be dismissed with effect from that date. In that event, 

you will, of course, be paid 6 months' salary in lieu of notice and your 

redundancy pay, in accordance with your entitlement.” 

(pages 253 – 254). The letter went on to state that if  C did express an 

interest in a role that he would be served with 6 months notice and if he 

was then appointed to the role he would take it up, and his current salary 

would continue for the expiry of the 6 months before reverting to the 

lower rate. If not appointed, then his termination date would be brought 

forward and paid in lieu of any unexpired period of notice together with 

redundancy pay. 

15.54 On 7 November C was invited by e mail from NB to attend a grievance 

meeting on 17 November 2023 (page 255 – 256)  
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Third Alleged Protected Disclosure (‘PD3’) 
 

15.55 On 9 November 2023 C e mailed NB  (pages 257 – 266). This e mail 

attached a marked-up copy of the notes from the second consultation 

meeting. C asked whether the meeting had been recorded and went on 

to state that the way that the meeting time and invitation was managed 

was “shambolic, unprofessional and disrespectful” mentioning that AL 

had arrived 20 minutes late. It complained about the minutes being sent 

late and after they were promised and that he now had only 2 days to 

respond with any comments. He stated, 

“Again this just makes the whole process feel like a sham that is totally 

disorganised and not managed in a professional or fair manner. “  

C complained about the issue around the search for alternative roles and 

that there seemed to be a suggestion that this should be limited to roles 

in the UK, despite C stating that he could relocate to France and that his 

current role was indeed based in France, going on to state, 

“The requirement for roles to be based in France seemingly conducted 

by French people only seems to have materialised after [GM] had to 

leave PO.” 

He complained about the lack of a third consultation meeting that had 

been discussed. He further complained that the only roles potentially 

discussed was a Plant Director role in the UK which would not be 

suitable, and the other role being the merged business development role 

on a much lower salary which was not suitable. He went on to complain 

about “the logic and legitimacy” of setting this salary level at the lower 

rate. The claimant then complained about the calculation of his 

redundancy payment and incorrect figures, going on to state, 

“I can only take from this that you clearly have no idea of and little regard 

of the requirements for redundancy in the UK, which has seemed 

apparent throughout this process by your failure to follow to the ACAS 

rules and failure to even follow PO UK’s own internal policies for 

redundancy and the grievance procedure.” 

15.56 C then went on to make various complaints about the handling of the 

grievance he had submitted, complaining that a meeting should have 

been held within 5 working days in accordance with R’s grievance 

procedure, and that during the meeting on 18 October, a statement had 

been made that the redundancy was not linked to anything raised in the 

grievance (with C suggesting that the outcome of the grievance had been 

pre determined). He informed R he would therefore not be attending the 

meeting. He also alleged that the second consultation meeting was a 

‘sham’. He went on to discuss what had happened in relation to 

discussions about a settlement agreement, mentioning that this decision 

was linked to his SAR and grievance and as such was improper. He 
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mentioned that this matter would not be protected from discussion at an 

employment tribunal. 

15.57 C’s e mail also contained the following statement, 

“Also for clarity on the topic of my 2021/22 tax which is covered in my 

subject access request to PO and to Grant Thornton. If as I believe, 

Grant Thornton was instructed to calculate my UK tax based on a 

theoretical global income and not the actual UK income I was responsible 

to pay tax upon (as agreed by PO), then I have suffered a detriment of 

circa £9,000.   

It’s also worth highlighting that whilst I was trying to question and  

complain about this treatment of my tax internally in PO I was subjected 

to unacceptable, false and inflammatory statements about me and my 

responsibilities and false allegations about the nature of my repatriation 

to the UK from France. All just for asking for clarity on why my personal 

tax was being increased by circa £9,000.”  

C concluded by stating that his solicitor would respond to Rs and that he 

would not be “bullied and intimidated or victimised further for raising 

legitimate grievances”. When asked how this amounted to a 

communication of unlawful tax shifting, C said that if R had instructed 

Grant Thornton to shift tax from R to him, causing him a detriment, this is 

exactly what this would be. He stated that although there was no 

reference to the words ‘tax shifting’ that anyone who had been reading all 

the emails would be clear that this was a reference to shifting of tax 

liability. He did not accept that what was being alleged here at its highest 

was an error and pointed out that when he did receive information from 

his SAR in Apil 2024 that there was no information that explained why 

the original tax reconciliation giving him a rebate was modified in order 

that he had a liability which led him to believe that there was unlawful 

shifting of tax. He said that a suggestion that Grant Thornton had been 

instructed to increase his tax that this was “concerning and potentially 

illegal”. 

Termination of C’s employment  
 

15.58 On 14 November 2023 (page 267 – 269) AL e mailed C attaching 

updated notes from the meeting on 18 October 2023. This letter set out 

R’s responses to the points raised in C’s e mail of 9 November. This 

included a denial that the redundancy was a sham. It acknowledged that 

C’s position on whether he or any role needed to be located in the UK 

had been misunderstood by them and stated that there was never a 

requirement for roles based in France to be performed by French people. 

It stated that the new merged role would be based in France and would 

require a higher level of personal attendance than C had currently been 

doing. It also confirmed that whoever is appointed to the role that R 

would not bear the cost of travel accommodation of subsistence, making 
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the point that this was not available for any other current vacancy. The 

job description for the new merged role was included, and it was stated 

that the salary for the new role was a commercial decision but that the 

level of salary already notified to him is that which would be paid to any 

appointee, regardless of who that is. AL suggested during his evidence 

that this meant there was a degree of flexibility in the level of the salary 

for the newly merged role and it could have been that if C had expressed 

an interest, a higher rate of pay would have been available to him than 

the 120,000 already indicated (see paragraph 15.53 above). AL made 

reference to ‘salary matching’ and we accept that he was referring to 

some sort of matching of the overall cost to R of the role and that this 

could mean that pay received by the individual ended up being higher in 

one region (with a lower tax burden) than another. AL suggested that this 

meant there may well have been some scope for C to negotiate a higher 

level of pay than the 120,000 euro,  if he had expressed an interest in the 

role. We were not satisfied that this was a view that AL genuinely held at 

the time and is something he has considered could have been possible 

when looking back at the situation with hindsight. We also find that this 

concept is unlikely to have meant an increase up to the level of C’s 

current pay and benefits level. It is also clear that it was an entirely 

reasonable conclusion for C to have drawn from the e mail that 120,000 

euro was the maximum salary for the role, whoever was appointed. 

15.59 The job description also included a statement that “Fluent French” was a 

requirement for the role. C’s evidence was that he concluded from this 

that he would not be considered for the role as he did not speak French. 

we were not entirely convinced that C really believed this to be an 

absolute bar to him taking up the role or that this was included as a way 

to put C off the position in the first place as seemed to be now 

suggested. C had been working in various roles within the organisation 

based in France for some time and presumably knew that the role could 

be conducted without this. Whilst he may have been entitled to take what 

was in the job description at face value, this could have been something 

easily clarified by a question and. Given that the eventual recipient of the 

role was not French and did not meet this requirement, we conclude this 

was not in fact a role requirement even if said to be. 

15.60 It then went on to address C’s request for a third consultation meeting, 

stating, 

“Regarding a 3rd consultation meeting, as stated above, nothing had 

been raised by you at previous meetings that caused the company to 

deviate from its proposal to abolish your role; and a further meeting was 

to be in the context of your request for details of other positions. On 

reflection, there had been more than a reasonable period of consultation 

in relation to the proposed abolition of your role, and it was and is open to 

the company to finalise that decision without a further consultation 
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meeting; and as indicated above, discussions can still continue regarding 

possible alternative employment, if you wish.” 

Going on to state when addressing C’s allegation that consultation was a 

sham, that it was difficult where a redundancy situation relates to the 

removal of the role and the employee is in a pool of one stating, 

“as a matter of practicality, there is usually little or nothing an employee 

can sensibly raise by way of any counter-proposals on the central issue 

of the redundancy of their position, and therefore little or nothing that the 

employer can respond to in that regard, and often the employee assumes 

an unjustified sense of grievance that there has not been sufficient 

consultation” 

15.61 The letter included a statement, 

You are now provided with 6 months' notice to terminate your 

employment by reason of redundancy, and you are placed on garden 

leave while the position relating to alternative employment remains open, 

as per the above.. “ 

It informed C that he had the right to appeal. The e mail also stated that 

the grievance that had been raised had not been about redundancy and 

that is why he had made a statement that the consultation was not the 

time to discuss the grievance. He denied that this suggested that there 

had been any predetermination and that the company remained willing to 

consider C’s grievance under that procedure. 

15.62 On 17 November 2023 AL e mailed C (page 277). This stated, 

“As you have not expressed any interest in any positions further to the 

below, we are exercising the right to pay you your salary in lieu of the 

unexpired part of your notice period to 14 May 2024 and, accordingly, 

your employment is at an end as of today. This will, of course, both 

provide you with the benefit of accelerated payments and leave you free 

to pursue other opportunities. 

You will be paid in respect of the period 1-17 November on your normal 

November pay day, your lieu payment and also your redundancy 

payment of £28, 332. 39 will be paid by the end of the month.” 

It is not in dispute that C did not receive this e mail until 23 November 

2023. 

15.63 On 20 November 2023 C emailed AL with detailed complaints about his 

redundancy and the way it had been handled and outlined that he was 

confused about the termination dates (pages 278 – 288). This included 

the following statement, 
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“I would also draw to your attention, that you [NB], called me on the 12th 

of June 2023 for a catch up conversation, in which you told me you had 

been thinking about my role and you thought my role and responsibilities 

were too big for me, inferring my role could be cut back or responsibilities 

changed/or reallocated. I shut this conversation down immediately, but it 

felt clear this could be the start of a move to remove me considering [AL] 

had just started in the role of my manager and CEO and was already 

beginning to exclude me for meetings and topics I had previously been 

responsible for. It all seems fairly obvious this has been an intention to 

single me out and remove me ever since [GM] had to leave PO and [AL] 

took over as my manager.”   

This e mail set out again C’s complaints in relation to the tax issue that 

had arisen and stating that C would be pursuing this as necessary 

15.64 On 22nd November 2023 C received a P45 with a termination date of 17 

November 2023 via email. C was paid for 10.5 days leave accrued but 

untaken as at the date of termination. He says he should have been paid 

13.5 days. There is a straightforward dispute of fact here as to whether C 

was entitled to be paid the additional 3 days worth of holiday here or not. 

We had evidence from AL and although this does not appear to have 

been challenged directly by Mr Harding during cross examination, we 

also had direct evidence from C. The issue of difference is the number of 

days taken by C in that holiday year to reduce his otherwise accrued but 

untaken holiday entitlement. C says this was 23 days as indicated in the 

first box shown at page 93 and R says this is 26 days as shown at the 

second box of page 93. There is conflicting information in the date R 

supplied to C and it does clearly state that the holiday balance due to C 

(on the basis that 23 days had been taken) is 13.5 days to pay. The fact 

that another box uses a different figure of 26 days is not really explained 

logically or clearly. R has not provided for example any records to show 

what days were actually taken by C (23 or 26) something it would hold. 

On that basis we preferred C’s evidence that he was owed 13.5 days 

pay. He was only paid for 10.5 days and thus is owed an additional 3 

days accrued but untaken holiday pay. On 23 November 2023 AL e 

mailed C attaching the emails he said were sent to C on 17 November 

(page 298). On 23 November 2023 C responded confirming that he did 

not receive the emails of 17 November and outlining the reasons why 

(page 297).  

15.65 JC was appointed to the role of Business Development Director e- power 

emissions control and was in in post from December 2023 at the latest. 

His salary level was 126,000 euro. AL stated in evidence that if C had 

applied for the role and a competitive process had been involved 

between him and JC for the position, that he felt that there were pros and 

cons for each individual, and in his estimation, they each stood an equal 

chance of being appointed. The Managing Director France was also 

dismissed and his position removed by December 2023. The structure 
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charts also showed that positions continued to be removed during 2024 

and 2025 with the Sales Heavy Duty director role being removed by 

December 2024, the HR director role (performed by NB) removed by 

May 2025 and the CEO role (performed by AL) and the Finance Director 

role being removed by June 2025. 

Appeal against redundancy 
 

15.66 On 23 November 2023 C emailed LB submitting his appeal against 

redundancy (page 305 – 307).  This complained that R had also failed to 

address his grievance. 

15.67 On 23 November 2023 LB sent that email to AL, NB and ML asking “FYI, 

please advise” (page 305). Later that day NB responded to LB to confirm 

he would prepare a file of documents and that legal support was 

available to her (page 304). On 24 November 2023 NB responded with 

an update (pages 301 – 304) and providing detailed information as to 

how to conduct the appeal as advised by RH. It advised that LB write to 

C to acknowledge the appeal and set a date for the meeting and 

provided a draft of such invitation. On 27 November 2023 C received 

appeal hearing invite for 30 November 2023 to take place via Teams 

(page 308 – 309). This suggested that it was not proportionate as C had 

suggested for all previous e mails to form the basis for the appeal and 

invited C to clarify the basis on which he was challenging dismissal 

Appeal hearing 
 

15.68 On 30 November 2023 an appeal hearing took place with C, LB, ML and 

C’s companion C Smith (notes at pages 337 – 345). On 5 December 

2023 ML e mailed C with meeting minutes from appeal hearing (pages 

352 – 354) and on 7 December 2023 C responded attaching his notes 

from the appeal meeting  (pages 351 – 352 )  

15.69 On 12 December 2023 AL emailed LB, ML and NB with his responses to 

appeal points (pages 355 – 357). This set out his challenges on the 

various points and also included the following statement in response to 

C’s allegation that he was being bullied harassed and victimised and had 

clear grounds for discrimination, 

“ NEVER AND NEVER!!! 

Discrimination allegation coming from a white man… I am shocked “  

15.70 On 12 December 2023 ML emailed C with updated notes and asked for 

agreement by 14 December 2023 (pages 349 – 350) On 18 December 

2023 C responded on the notes (pages 346 – 347). On 19 December 

2023 ML replied to agree the notes from the appeal meeting (page 358). 

15.71 On 19 December 2023 LB emailed ML, JM, NB, AL and RH confirming 

that she would give a decision mid January stating that after conducting 
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the investigation following the appeal she found the termination process 

to be correct, the role restructuring is real and objective, and the pay 

calculations are accurate and that she didn’t find any factual support for 

the rest of the claims (pages 359 – 360). On 20 December 2023 JM 

responded to the group with his advice that C be invited to provide his 

comments on statements before the appeal decision is finalised (page 

359). On 20 December 2023 LB replied confirming it was an appeal and 

not a grievance hearing and asking what the risk would be if during the 

investigation she did not find any proof of wrongdoing about the 

dismissal, and the redundancy is real and objective (page 359)  

15.72 On 11 January 2024 C chased LB for an update on the appeal outcome 

(page 369) and she responded and advised she would start the 

investigation next week (page 370). On 31 January 2024 C emailed RH 

about collection of company equipment and deductions missing from tax 

returns for 2021/2022 and 2023/23 by Grant Thornton (pages 408 – 409).  

On 2 February 2024 RH emailed C to arrange collection of equipment 

and about the missed tax return deadline (page 408). 

15.73 On 2 February 2024 LB emailed an appeal investigation draft to NB and 

AL with supporting documents (page 389). On 4 February 2024 she 

emailed NB and AL asking for economical argumentation of redundancy 

(pages 387 – 388). She asked for the before and after org chart and 

stated her view that redundancy was not “properly demonstrated”. On 

5February 2024 NB emailed LB and AL with information responding to 

her question (page 386 – 387). This set out an explanation as to how the 

situation had arisen, stating that, 

“During the summer and budget review of e-Power the CEO of Plastic 

Omnium group asked CES Division and e-Power to study cost savings 

opportunities as they were anticipating profit warning for the group”. 

It went on to set out a description of the various steps taken including 

meetings with LF where a proposal was made to merge the roles to 

generate cost savings. It stated that the redundancy was part of a larger 

budget and cost control study. It further referenced that on 26 October 

2023, LF presented the Q3 results and informed the market of a profit 

warning. NB stated that a before and after organisational chart was 

attached and stated that the new role had been merged between the 

CES division and e Power and that JC was “hierarchically reporting to 

[TC] and functionally to [AL]”. It further stated that the position of MD 

France had been removed. 

15.74 On 5 February 2024 C emailed RH to confirm that Grant Thornton were 

waiting for approval from R to authorise then to update his tax return and 

details of the tax relief from 2021/2022 tax return (pages 407 – 408 and 

on 7 February 2024 C emailed RH with a breakdown of the tax deduction 

which C believed was his (pages 405 – 406). On 8 February 2024 RH  

emailed C asking for further information (page 405). On 8 February 2024 
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C responded with a spreadsheet of workings relating to housing 

allowance, detached duty relief (‘DDR’) claim and complained about a 

failure of the R and/ or Grant Thornton providing a breakdown (pages 

403 – 404). 

Appeal Outcome 
 

15.75 On 9 February 2024 LB emailed C with the appeal investigation evidence 

(page 400) and asked for his comments. C provided these on 14 

February 2024 (pages 398 – 400). In this e mail he complained about the 

delay to the outcome to his appeal and grievance. He also challenged 

the investigation and some of the information and provided further names 

about who had been involved in the incidents at the Gala Dinner and 

Madrid conference (see paragraph 15.16 above)                  .   

15.76 On 21 February 2024 C e mailed RH about the R claiming DDR on his 

personal living expenses in France (page 401). He asked for the 

justification behind the claiming of this tax benefit by R, given that it did 

not contribute to these when he was on assignment in France.  On 22 

February 2024 RH responded (pages 401 – 402) setting out R’s position 

on the various tax queries that had arisen, stating that R believed the 

position it had taken was correct and that tax liabilities for both C and R 

were higher than expected but that it believed that its position on liability 

was correct. The correspondence on the tax position then continued and 

on 12 March 2024 C emailed RH with an e mail headed Letter before 

Action relating to his tax position (pages 414 – 416 and 421 – 423). 

15.77 On 14 March 2024 LB e mailed C with the appeal outcome 428 – 429.   

His appeal was rejected and LB stated that she concluded that the 

reason for dismissal was the redundancy situation that had arisen from 

the merging of roles and that she concluded there had been a fair 

procedure. 

15.78 The claimant commenced early conciliation in these proceedings on 17 

January 2024, and his early conciliation certificate was issued by ACAS 

on 28 February 2024. He presented his claim form on 18 March 2024. 

The Relevant Law  
 
16. The relevant sections of the ERA we considered were as follows: 

13. Right not to suffer unauthorised deductions. 

(1) An employer shall not make a deduction from wages of a worker employed 
 by him unless— 

 (a) the deduction is required or authorised to be made by virtue of a  
  statutory provision or a relevant provision of the worker’s contract, or 

 (b) the worker has previously signified in writing his agreement or  
  consent to the making of the deduction. 
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(2) In this section “relevant provision”, in relation to a worker’s contract, means 
 a provision of the contract comprised— 

 (a) in one or more written terms of the contract of which the employer  
  has given the worker a copy on an occasion prior to the employer  
  making the deduction in question, or 

 (b) in one or more terms of the contract (whether express or implied and, 
  if express, whether oral or in writing) the existence and effect, or  
  combined effect, of which in relation to the worker the employer has 
  notified to the worker in writing on such an occasion. 

23 Complaints to employment tribunals. 

(1) A worker may present a complaint to an employment tribunal]— 

 (a)that his employer has made a deduction from his wages in 
 contravention of section 13 (including a deduction made in  contravention 
of that section as it applies by virtue of section 18(2)), 

 ……. 

(2) Subject to subsection (4), an employment tribunal shall not consider 
 a complaint under this section unless it is presented before the end  of the 
period of three months beginning with— 

 (a)in the case of a complaint relating to a deduction by the employer, 
 the date of payment of the wages from which the deduction was  made, 
or 

 (b)in the case of a complaint relating to a payment received by the 
 employer, the date when the payment was received. 

(3) Where a complaint is brought under this section in respect of— 

 (a)a series of deductions or payments, or 

 (b)a number of payments falling within subsection (1)(d) and made in 
 pursuance of demands for payment subject to the same limit under 
 section 21(1) but received by the employer on different dates, 

 the references in subsection (2) to the deduction or payment are to  
 the last deduction or payment in the series or to the last of the 
 payments so received. 

43B Disclosures qualifying for protection.  

(1) In this Part a “qualifying disclosure” means any disclosure of information 
 which, in the reasonable belief of the worker making the disclosure, tends 
 to show one or more of the following—  

 (a) that a criminal offence has been committed, is being committed or is 
 likely to be committed,  

 (b) that a person has failed, is failing or is likely to fail to comply with any 
 legal obligation to which he is subject,  

 (c) that a miscarriage of justice has occurred, is occurring or is likely to 
 occur,  
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 (d) that the health or safety of any individual has been, is being or is likely 
 to be endangered,  

 (e) that the environment has been, is being or is likely to be damaged, or  

 (f) that information tending to show any matter falling within any one of the 
 preceding paragraphs has been, is being or is likely to be deliberately 
 concealed. 

43C Disclosure to employer or other responsible person. 

(1)  A qualifying disclosure is made in accordance with this section if the 
 worker makes the disclosure ...— 

(a) to his employer, 

47B Protected disclosures. 

(1) A worker has the right not to be subjected to any detriment by any act, or 
any deliberate failure to act, by his employer done on the ground that the 
worker has made a protected disclosure. 

(1A)     A worker ('W') has the right not to be subjected to any detriment by any 
act, or any deliberate failure to act, done—  

 (a)     by another worker of W's employer in the course of that other worker's 
employment, or  

 (b)     by an agent of W's employer with the employer's authority, on the ground 
that W has made a protected disclosure.  

(1B)    Where a worker is subjected to detriment by anything done as mentioned 
in subsection (1A), that thing is treated as also done by the worker's 
employer. 

48 Complaints to employment tribunals 
 
(1A) A worker may present a complaint to an employment tribunal that he has 

been subjected to a detriment in contravention of section 47B. 

(2) On a complaint under subsection …. (1A) … it is for the employer to show 
the ground on which any act, or deliberate failure to act, was done. 

(3) An employment tribunal shall not consider a complaint under this section 
unless it is presented— 

(a) before the end of the period of three months beginning with the date of the 
act or failure to act to which the complaint relates or, where that act or failure 
is part of a series of similar acts or failures, the last of them, or 

 
(b) within such further period as the tribunal considers reasonable in a case 

where it is satisfied that it was not reasonably practicable for the complaint 
to be presented before the end of that period of three months. 

 
(4) For the purposes of subsection (3)— 

(a) where an act extends over a period, the “date of the act” means the last day 
of that period, and 

(b) a deliberate failure to act shall be treated as done when it was decided on; 
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 and, in the absence of evidence establishing the contrary, an employer shall 
be taken to decide on a failure to act when he does an act inconsistent with 
doing the failed act or, if he has done no such inconsistent act, when the 
period expires within which he might reasonably have been expected to do 
the failed act if it was to be done. 

94. The right 
 
(1) An employee has the right not to be unfairly dismissed by his employer.  

 
95. Circumstances in which an employee is dismissed. 
 
(1) For the purposes of this Part an employee is dismissed by his employer if 

(and, subject to subsection (2) only if)— 
(a) the contract under which he is employed is terminated by the employer 

(whether with or without notice), 
(b) he is employed under a limited-term contract and that contract terminates 

by virtue of the limiting event without being renewed under the same 
contract, or] 

(c) the employee terminates the contract under which he is employed (with or 
without notice) in circumstances in which he is entitled to terminate it without 
notice by reason of the employer’s conduct. 

 
98 General 
 
(1) In determining for the purposes of this Part whether the dismissal of an 

employee is fair or unfair, it is for the employer to show— 
(a) the reason (or, if more than one, the principal reason) for the dismissal, and 
(b) that it is either a reason falling within subsection (2) or some other 

substantial reason of a kind such as to justify the dismissal of an employee 
holding the position which the employee held. 

 
(2) A reason falls within this subsection if it— 
(a) relates to the capability or qualifications of the employee for performing work 

of the kind which he was employed by the employer to do, 
(b) relates to the conduct of the employee, 
(c) is that the employee was redundant, or 
(d) is that the employee could not continue to work in the position which he held 

without contravention (either on his part or on that of his employer) of a duty 
or restriction imposed by or under an enactment. 

…… 
 
(4) Where] the employer has fulfilled the requirements of subsection (1), the 

determination of the question whether the dismissal is fair or unfair (having 
regard to the reason shown by the employer)— 

(a) depends on whether in the circumstances (including the size and 
administrative resources of the employer’s undertaking) the employer acted 
reasonably or unreasonably in treating it as a sufficient reason for 
dismissing the employee, and 

(b) shall be determined in accordance with equity and the substantial merits of 
the case. 
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103A Protected disclosure. 
 

An employee who is dismissed shall be regarded for the purposes of this 
Part as unfairly dismissed if the reason (or, if more than one, the principal 
reason) for the dismissal is that the employee made a protected disclosure.] 
 

139 Redundancy. 
 
(1) For the purposes of this Act an employee who is dismissed shall be taken 

to be dismissed by reason of redundancy if the dismissal is wholly or 
mainly attributable to— 

 (a) the fact that his employer has ceased or intends to cease— 
 (i) to carry on the business for the purposes of which the employee 

 was employed by him, or 
 (ii) to carry on that business in the place where the employee was so 

 employed, or 
 (b) the fact that the requirements of that business— 
 (i) for employees to carry out work of a particular kind, or 
 (ii) for employees to carry out work of a particular kind in the place 

 where the employee was employed by the employer, 
 have ceased or diminished or are expected to cease or diminish. 

 
17. The relevant sections of the EQA applicable to this claim are as follows:  

 4 The protected characteristics  
 
The following characteristics are protected characteristics: …  
…race…;”  

  
13 Direct discrimination  
 (1) A person (A) discriminates against another (B) if, because of a 
protected  
characteristic, A treats B less favourably than A treats or would treat 
others”.  

  
23 Comparison by reference to circumstances  
(1) On a comparison of cases for the purposes of section 13....there must 
be no material difference between the circumstances relating to each 
case.”   

  
123 Time limits 
(1)  [Subject to [sections 140A and 140B],] proceedings on a complaint 
within  section 120 may not be brought after the end of— 
(a) the period of 3 months starting with the date of the act to which the 
complaint relates, or 
(b) such other period as the employment tribunal thinks just and 
equitable. 
 
(3) For the purposes of this section— 
(a) conduct extending over a period is to be treated as done at the end 
of the period; 
(b) failure to do something is to be treated as occurring when the 
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person in question decided on it. 
 
 136 Burden of proof  
(2) If there are facts from which the court could decide, in the absence of 
any other explanation, that a person (A) contravened the provision 
concerned, the court must hold that the contravention occurred. 
(3) But subsection (2) does not apply if A shows that A did not 
contravene the provision. 

 
18. In relation to the alleged breaches of the ACAS Code, Section 207A of 

the Trade Union and Labour Relations (Consolidation) Act 1992 

(‘TULRCA’) provides: 

 
Effect of failure to comply with Code: adjustment of awards 
 
(1) This section applies to proceedings before an employment tribunal 
relating  to a claim by an employee under any of the jurisdictions listed in 
Schedule A2. 
 
(2)If, in the case of proceedings to which this section applies, it appears to 
the employment tribunal that— 
 
(a)the claim to which the proceedings relate concerns a matter to which a 
relevant Code of Practice applies, 
 
(b)the employer has failed to comply with that Code in relation to that matter, 
and 
 
(c)that failure was unreasonable, the employment tribunal may, if it 
considers it just and equitable in all the circumstances to do so, increase 
any award it makes to the employee by no more than 25%. 
 
(3)If, in the case of proceedings to which this section applies, it appears to 
the employment tribunal that— 
 
(a)the claim to which the proceedings relate concerns a matter to which a 
relevant Code of Practice applies, 
 
(b)the employee has failed to comply with that Code in relation to that 
matter, and 
 
(c)that failure was unreasonable, the employment tribunal may, if it 
considers it just and equitable in all the circumstances to do so, reduce any 
award it makes to the employee by no more than 25%. 
 
(4)In subsections (2) and (3), “relevant Code of Practice” means a Code of 
Practice issued under this Chapter which relates exclusively or primarily to 
procedure for the resolution of disputes. 
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19. The relevant authorities which we have considered in relation to the claims 

for PID detriment and dismissal were as follows:  

Williams v Michelle Brown AM/UKEAT/0044/19/00 where HHJ Auerbach 
considered the questions that arose in deciding whether a qualifying disclosure 
had been made. 

“It is worth restating, as the authorities have done many times, that this definition 
breaks down into a number of elements. First, there must be a disclosure of 
information. Secondly, the worker must believe that the disclosure is made in the 
public interest. Thirdly, if the worker does hold such a belief, it must be 
reasonably held. Fourthly, the worker must believe that the disclosure tends to 
show one or more of the matters listed in sub-paragraphs (a) to (f). Fifthly, if the 
worker does hold such a belief, it must be reasonably held.” 

Disclosure of Information 

Cavendish Munro Professional Risks Management Ltd v Geduld UKEAT [2010] 
ICR 325, [2010] IRLR 38 - there must be a disclosure of information, not an 
allegation. 

Kilraine v London Borough of Wandsworth [2018] EWCA Civ 1436 - the 
distinction between ‘allegation’ and ‘information’ is essentially a question of fact 
depending on the particular context in which the disclosure is made.  

Western Union Payment Services UK Ltd v Anastasiou UKEAT/0135/13 (21 
February 2014, unreported) Judge Eady, following and applying the Cavendish 
distinction between information and the making of an allegation or statement of 
position on the other, commented that:   

“the distinction can be a fine one to draw and one can envisage circumstances in 
which the statement of a position could involve the disclosure of information, and 
vice versa. The assessment as to whether there has been a disclosure of 
information in a particular case will always be fact-sensitive.” 

Royal Cornwall Hospitals NHS Trust v Watkinson UKEAT/0378/10 (17 August 
2011, unreported)  - the communication of counsel's opinion showing a likely 
failure to comply with a legal obligation was held to be a disclosure of 
information.  

Millbank Financial Services Ltd v Crawford [2014] IRLR 18, - a disclosure of 
information can include an omission to act not just of a positive act. 

Public interest 

Chesterton Global Ltd v Nurmohamed [2017] ICR 731 CA The following 
guidelines were suggested as to determining whether the worker genuinely 
believed the disclosure was in the public interest and whether it was reasonable 
for him to have done so:  

(a)     the numbers in the group whose interests the disclosure served;  

(b)     the nature of the interests affected and the extent to which they are 
affected by the wrongdoing disclosed – a disclosure of wrongdoing directly 
affecting a very important interest is more likely to be in the public interest than a 
disclosure of trivial wrongdoing affecting the same number of people, and all the 
more so if the effect is marginal or indirect;  
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 (c)     the nature of the wrongdoing disclosed – disclosure of deliberate 
wrongdoing is more likely to be in the public interest than the disclosure of 
inadvertent wrongdoing affecting the same number of people;  

 (d)     the identity of the alleged wrongdoer – the larger or more prominent the 
wrongdoer (in terms of the size of its relevant community, i.e., staff, suppliers and 
clients), the more obviously should a disclosure about its activities engage the 
public interest, though this should not be taken too far. 

Causation and the burden of proof 

Detriment claims 

Fecitt v NHS Manchester [2011] EWCA Civ 1190, [2012] IRLR 64 [2012] ICR 372 

– “section 47B will be infringed if the protected disclosure materially influences (in 
the sense of being more than a trivial influence) the employer’s treatment of the 
whistleblower”. 

International Petroleum Ltd & Ors v Osipov & Ors [2017] the EAT determined that 
“the words “on the ground that” were expressly equated with the phrase “by reason 
that in Nagarajan v. London Regional Transport 1999 ICR 877. So the question for 
a tribunal is whether the protected disclosure was consciously or unconsciously a 
more than trivial reason or ground in the mind of the putative victimiser for the 
impugned treatment. Under s.48(2) ERA 1996 where a claim under s.47B is made, 
“it is for the employer to show the ground on which the act or deliberate failure to 
act was done”. In the absence of a satisfactory explanation from the employer 
which discharges that burden, tribunals may, but are not required to, draw an 
adverse inference.” 

Jesudason (above) also The causal connection of “on the ground that” is satisfied 
if the protected disclosure materially influences (in the sense of being something 
more than trivial) the employer’s treatment of the whistleblower. It is more aptly 
described as a “reason why” test, it is not a “but for test. 

Dismissal claims 

Kuzel v Roche Products Ltd [2008] EWCA Civ 380 (CA) - the Court of Appeal 
approved the approach to the burden of proof in protected disclosure dismissal 
cases set out by the EAT as being as follows:- 

“1. Has C shown that there is a real issue as to whether the reason put forward 
by the Respondent, some other substantial reason, was not the true reason? 

2. If so, has the employer proved his reason for dismissal? 

3. If not, has the employer disproved the Section 103A reason advanced by the 
Claimant? 

4. If not, dismissal is for the Section 103A reason.”  

It further noted at para 59 

“The ET must then decide what was the reason or principal reason for the 

dismissal of C on the basis that it was for the employer to show what the reason 
was. If the employer does not show to the satisfaction of the ET that the reason 
was what he asserted it was, it is open to the ET to find that the reason was what 
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the employee asserted it was. But it is not correct to say, either as a matter of law 
or logic, that the ET must find that, if the reason was not that asserted by the 
employer, then it must have been for the reason asserted by the employee. That 
may often be the outcome in practice, but it is not necessarily so.” 

20. The relevant authorities in relation to the ‘ordinary’ unfair dismissal 

complaint are as follows: 

Safeway Stores –v- Burrell 1997 ICR 523 which was approved by the House of 
Lords in Murray & another v Foyle Meats Ltd (Northern Ireland) [1999] IRLR 462 
the questions a Tribunal must consider are: 

(i)    Was the employee dismissed?; 

(ii)  If so, had the requirements of the employers business for the employees 
work of a particular kind ceased or diminish or were they expected to cease or 
diminish? 

(iii)  If so, was the dismissal of the employee caused wholly or mainly by the 
cessation or the diminution? 

Only if the answer to all three stages is yes, will there be a redundancy dismissal. 

Williams v Compair Maxam Limited 1982 ICR 156  in determining the question of 
reasonableness was not for the Tribunal to impose its standards and decide 
whether the employer should have behaved differently.  Instead it had to ask 
whether the dismissal lay within the range of conduct which a reasonable 
employer could have adopted.  Among the relevant factors that a reasonable 
employer may be expected to consider in a redundancy context are: 

• Whether the selection criteria are objectively chosen and fairly    applied; 

• Whether employees were warned and consulted about the redundancy; 

• Whether any alternative work was available.  

Polkey v AE Dayton Services Ltd 1988 ICR 142, an employer would normally not 
act reasonably and a dismissal will therefore be unfair: 

 (1) Unless it warns and consults about the proposed redundancy. 

(2) Adopts a fair basis on which to select for redundancy. 

(3) Takes such steps as may be reasonable to avoid or minimise redundancy by 
deployment within his own organisation. 

 

Regina v British Coal Corporation, Ex Parte Price and Others [1994] IRLR 72 –  

Fair consultation will involve consultation while consultations are at a formative 
stage; adequate information on which to respond; adequate time in which to 
respond and conscientious consideration by an authority of the response to 
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consultation. Applying the test in R v Gwent ex p Bryant: ‘It is axiomatic that the 
process of consultation is not one in which the consultor is obliged to adopt any 
or all of the views expressed by the person or body whom he is consulting. ‘ and 
‘Another way of putting the point more shortly is that fair consultation involves 
giving the body consulted a fair and proper opportunity to understand fully the 
matters about which it is being consulted, and to express its views on those 
subjects, with the consultor thereafter considering those views properly and 
genuinely.’ 

Polkey v A E Dayton Services above  - also established chances of whether or 
not the employee would have been retained must be taken into account when 
calculating the compensation to be paid to the employee.   

Software 2000 Limited v Andrews [2007] IRLR 568 - Tribunals are required to 
take a common-sense approach when assessing whether a Polkey reduction is 
appropriate  

Croydon Healthcare Services v Beatt [2017] IRLR 274- the nature of the exercise 
is necessarily “broad brush”. 

Hill v Governing Body of Great Tey Primary School [2013] IRLR 274 - the 
assessment is of what the actual employer would have done had matters been 
dealt with fairly not how a hypothetical fair employer would have acted.  

21. The relevant authorities which we have considered on the direct 

discrimination and victimisation claims are as follows:  

Burrett v West Birmingham Health Authority 1994 IRLR 7, EAT is an example of 
the proposition that it is for the tribunal to decide as a matter of fact what is less 
favourable treatment and the test posed by the legislation is an objective one.  
The fact that a claimant believes that he or she has been treated less favourably 
does not of itself establish that there has been less favourable treatment, 
although the claimant’s perception of the effect of treatment is likely to be 
relevant as to whether, objectively, that treatment was less favourable.  

Anya v University of Oxford & Another [2001] IRLR 377 - it is necessary for the 
employment tribunal to look beyond any act in question to the general 
background evidence in order to consider whether prohibited factors have played 
a part in the employer’s judgment. This is particularly so when establishing 
unconscious factors. 

Igen v Wong and Others [2005] IRLR 258  

The employment tribunal should go through a two-stage process, the first stage 
of which requires the claimant to prove facts which could establish that the 
respondent has committed an act of discrimination, after which, and only if the 
claimant has proved such facts, the respondent is required to establish on the 
balance of probabilities that it did not commit the unlawful act of discrimination. In 
concluding as to whether the claimant had established a prima facie case, the 
tribunal is to examine all the evidence provided by the respondent and the 
claimant. 
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Madarrassy v Nomura International Ltd 2007 ICR 867 -  the bare facts of the 
difference in protected characteristic and less favourable treatment is not “without 
more, sufficient material from which a tribunal could conclude, on balance of 
probabilities that the respondent” committed an act of unlawful discrimination”. 
There must be “something more”.  

Nagarajan v London Regional Transport [1999] IRLR 572, HL,-The crucial 
question in every case was, 'why the complainant received less favourable 
treatment … Was it on grounds of race? Or was it for some other reason, for 
instance, because the complainant was not so well qualified for the job?' 

Chief Constable of West Yorkshire Police v Khan [2001] UKHL 48, [2001] IRLR 
830, [2001] ICR 1065, HL, - The test is what was the reason why the alleged 
discriminator acted as they did? What, consciously or unconsciously was their 
reason? Looked at as a question of causation ('but for …'), it was an objective 
test. The anti-discrimination legislation required something different; the test 
should be subjective: 'Causation is a legal conclusion. The reason why a person 
acted as he did is a question of fact.' 

22. In relation to breaches of the ACAS code, in situations other than 

conduct or performance, we considered the following cases: 

Holmes v Qinetiq Ltd [2016] ICR 1016, [2016] IRLR 664, Phoenix House Ltd v 
Stockman [2017] ICR 84, [2016] IRLR 848, and Rentplus UK Ltd v Coulson 
[2022] EAT 81, [2022] ICR 1313. 

Conclusion 
 

Alleged Protected Disclosures  
 

23. In relation to the three relied upon by C these were both made to R, 

being C’s employer for the purpose of s. 43(C)(1)(a) ERA. Therefore, in 

each case, if the disclosure was a qualifying disclosure, it was a 

protected disclosure. 

24. To determine whether each disclosure was a qualifying disclosure, the 

Tribunal was required to determine in the case of each disclosure relied 

upon: What was said or written to whom and when?  

24.1 Did this amount to a disclosure of information? 

24.2 Did C believe the disclosure of information was made in the public 

interest? 

24.3 Was that belief reasonable? 

24.4 Did C believe it tended to show that (section 43B (1) (b) - that a 

person had failed, was failing or was likely to fail to comply with 

any legal obligation), namely failing to comply with HMRC 

regulations and tax law? 
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24.5 Was that belief reasonable? 

25. In relation to each alleged disclosure relied upon we set out our 

conclusions on the disputed matters as follows: 

Paragraph 4.1.1.1 On the 26/7/23 the claimant e- mailed Mr B O’Sullivan, UK 
Head of Finance, reporting concerns about his tax position, in particular; (a) the 
removal of his UK tax allowance; (b) the shifting of tax liability from the 
respondent to the claimant; (c) reporting concerns about the claimant's tax 
position 
 

Did this amount to a disclosure of information? 
 

26. We refer to our findings of fact at paragraphs 15.27 to 15.28. The 

Tribunal is satisfied that in this e mail C does make a disclosure of 

information. In particular he states that he did not understand the 

reconciliation provided by Grant Thornton pointing out that he was 

expecting from the previous document for him to be due a tax rebate 

(3.7K) but that the reconciliation used different figures and suggests 

instead he had a tax liability (of approximately 2.3K). He stated that he 

wanted to understand the logic for the difference. He went on to express 

annoyance about this being done with no discussion and it now arising 

as an urgent matter whilst on holiday. 

Did C believe the disclosure of information was made in the public interest and 
was that belief reasonable? 
 

27. Firstly we were not satisfied that in disclosing the information above that 

C even believed he was acting in the public interest. C makes no 

suggestion in any of the correspondence at the time that he is concerned 

about wrongdoing or wider matters of tax irregularity that may be in the 

public interest and which he needs to bring to R’s attention. The Tribunal 

is not satisfied that any of C’s evidence suggests this was a belief he 

even held. When asked about this in cross examination, C said that if a 

company was colluding/instructing a tax adviser with a duty of care to 

modify tax calculations to shift liability, that was in the public interest. 

However this is a conclusion C reached long after the event and we do 

not find that it was something he believed at the time. 

28. Even if C did hold this belief, we were not satisfied that this was a 

reasonable belief given the nature of the issues being raised in the 

disclosures. This related to his assignment to France and the tax 

implications of this, in particular issues arising from the rental of C’s 

home in the UK and the subsequent sale of that home whilst C was in 

France. This led to the later joint decision that he would relocate back to 

the UK (largely due to the considerable tax liability that would have arisen 

on the sale of his home had he remained in France). It was the 

reconciliation of C’s tax for this year and the payment of tax arising that 

became disputed. This is clearly a matter which relates to the private or 

personal interest of C and not any wider public interest or the interest of 
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any other member or any group. The disclosure served his own interests 

in trying to resolve a difference of opinion on a personal tax matter. It falls 

very squarely on the side of being a purely individual matter affecting 

only him and the respondent and does not have any wider objective 

public interest. 

Did C believe it tended to show (as applicable) that a person had failed, was 
failing or was likely to fail to comply with any legal obligation and was that belief 
reasonable? 
 

29. We were not satisfied that C held a genuine belief that he was disclosing 

information that tended to show the breach of a legal obligation. C says 

in his witness statement that he was “raising serious concerns about 

unlawful tax conduct by [R] and GT including potential fraud, breaches of 

legal obligations under UK tax law (ITEPA) and improper use of public 

funds via DDR relief” However much of the matters he refers to in this 

evidence now were not matters raised or even intimated at the time. C in 

his e mail of 27 July 2023 (see paragraph 15.29) which we note is not 

pleaded as a protected disclosure, goes as far as stating that he thought 

there had been a subjective decision to offset tax liability and transfer 

that liability to C. In short, he is raising what may be perfectly valid 

challenges to the way his tax liability had been calculated and whether 

this is fair or correct. He is at this point raising queries, challenging the 

correctness of a calculation, querying decisions made and complaining 

about his lack of involvement in any discussions around who should pay 

the relevant tax. Nowhere is it identified or does he say that he believes 

that that anything unlawful has been done. He was asked consistently 

during cross examination to identify the legal obligation that this e mail 

was suggesting had been breached when writing the e mail but was 

unable to do this. 

30. We conclude that the matters that arise much later, when C finds out as 

a result of his SARs information about what he says amount to DDR 

overclaiming by R (see paragraph 15.76), were not in C’s mind when he 

made these disclosures and are not hinted at in these disclosures. He 

does not in the e mail relied upon as PD1 say anything of this nature and 

even in the e mails that lead up to the ‘shut down’ e mail of 1 August (see 

paragraphs 15.29 to 15.31) does he do this.   

31. Given that we did not find that C held a genuine belief, we did not need to 

go on to consider whether such a belief was a reasonable one for C to 

have held. 

32. PD1 was therefore not a qualifying disclosure and not a protected 

disclosure. 
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Paragraph 4.1.1.2 On the 17/10/23, the claimant e- mailed the Information 
Commissioners Office (ICO), with a subject access request which was forwarded 
onto the respondent, which raised issues about (a) the removal of his UK tax 
allowance; (b) the shifting of tax liability from the respondent to the claimant; (c) 
reporting concerns about the claimant’s tax position.  
 

Paragraph 4.1.1.3 On the 9/11/23, the claimant e-mailed Mr N Breugnot, HR 
Director, raising issues (a) the removal of his UK tax allowance: (b) the shifting of 
tax liability from the respondent to the claimant; (c) reporting concerns about the 
claimant’s tax position.  
 

33. Mr Harding clarified in his written submissions that PD2 and PD3 were no 

longer relied upon, so we have not considered these further. For the 

avoidance of doubt, we conclude that PD2 would not have met the test of 

a protected disclosure largely because there was in fact no disclosure of 

information at all. This was a request to the ICO for a subject access 

request and was at its highest level a request for information. Nothing 

more. On this basis alone, the test for this being a protected disclosure is 

not made out. 

34. In relation to PD3, for very similar reasons as we set out at paragraphs 

26 to 32, we would have concluded that this was not a protected 

disclosure. C has not shown that he had a reasonable belief that this 

disclosure of information was in the public interest. 

Protected disclosure detriment 
 

35. Therefore as there were no protected disclosures, the claimant’s 

complaint for protected disclosure detriment set out at issues 5.1.1 to 

5.1.4 must also be dismissed. Any alleged detriments were not because 

of a protected disclosure (because none were made) and that brings an 

end to the matter. 

Unfair dismissal 
 

36. The claimant was dismissed so the first issue to decide is whether (Issue 

2.2) the reason or principal reason for dismissal that the claimant made a 

protected disclosure, as if so, he would be unfairly dismissed. As there 

was no protected disclosure, it cannot have been the reason for 

dismissal. The claimant was not dismissed because of a protected 

disclosure and the complaint for automatic unfair dismissal is not well 

founded and is dismissed. 

37. We have gone on to consider the complaint of ‘ordinary’ unfair dismissal, 

with the first question being (Issue 2.3) what was the reason or principal 

reason for dismissal. The respondent says the reason was redundancy 

and C challenges that there was not the true redundancy situation.  We 

refer to our findings of fact at paragraphs 15.34 to 15.37; 15.44; 15.65 

and 15.73. On the basis of such findings and our findings more generally 

above, conclude that the respondent has established that C was 
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dismissed by reason of a redundancy situation. The requirements of R 

for the role of work of a particular kind i.e. in the role of Sales and 

Programme Light Vehicle and Strategy Director had ceased (within the 

meaning of section 139 (b) (i) ERA and we were satisfied that C’s 

dismissal was wholly or mainly attributable to that state of affairs. We 

entirely accept the submissions of R that it is not for the Tribunal to 

substitute its view or go behind the legitimate business decisions of 

employers as to how to structure its workforce. Whether or not the 

removal of C’s role did anything to dent the losses being suffered by R or 

whether R was recruiting at a more junior level elsewhere is not a 

persuasive factor in considering whether R’s requirement for that role 

had ceased or diminished. The fact that elements of C’s role were carried 

on elsewhere or absorbed into different roles does not change the 

position that the requirements as determined by R for that particular role 

to be caried out had ceased. 

38. We have considered the points made by Mr Harding about the lack of 

any documents suggesting that there was never a true redundancy at all. 

Indeed it would have been helpful to see some of the source documents 

around the discussions taking place at the time and how the changes 

were implemented. However it does not appear to be suggested that 

what was done in relation to E-power extended beyond removing various 

senior management roles in the structure over the years. There does not 

appear to be here, some sort of wider restructure or redundancy exercise 

taking place which might have necessitated the volume of documents 

that Mr Harding refers to her or trigger wider obligations of consultation 

with collective bodies. We also take account of the fact that the process 

was operating in two jurisdictions with no doubt differing requirements 

and practices in relation to the removal of senior roles. It is our view that 

the departures of both C and the MD France were perhaps intended to 

be managed departures on agreed settlement terms which would be 

usual at the level at which C operated (see findings of fact at paragraph 

15.51) . Whilst of course this does not mean R is excused from 

establishing the fair reason for dismissal and going through the process 

of redundancy consultation (more of which below), it probably explains 

why some of the more usual documentary processes were not in place. 

As it happened the settlement discussions did not conclude and thus R 

went ahead with the termination on an open basis. However this does not 

change our conclusion based on the facts that the ultimate reason for the 

departure was the fact that R no longer required the role that C was 

performing. We do not accept as submitted that the only explanation for 

the lack of documents is that this was a concocted process was C was 

not French and because of tax disclosures.  

Issue 2.4 If the reason was redundancy, did the respondent act reasonably or 
unreasonably in all the circumstances? In particular: 
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Issue 2.4.1 Did the respondent adequately warn and consult the claimant? 
 
39. The requirements set out in the various authorities about the need for 

adequate consultation as referred to above are clear and not disputed. 

We are guided by the ‘range of reasonable responses’ test in looking at 

what this employer did and whether it was reasonable, rather than 

considering what we as a Tribunal believe should have been done. Mr 

Islam-Choudhury suggests that two consultation meetings took place 

before the final decision to dismiss was taken and at these meetings 

information was conveyed to C, R did its best to answer his questions 

and there was a discussion about alternative roles. Mr Harding submits it 

was fundamentally flawed and there was never any meaningful 

consultation about C’s role and its removal at all. We refer to our findings 

of fact at paragraphs 15.39 to 15.48; 15.51 to 15.53 and 15.58 to 15.62. 

We prefer Mr Harding’s submissions on this point. Although during the 

two meetings C was provided with some limited information about the 

reason why the role was being removed, he was never really consulted in 

the true sense of seeking his views about any possible alternatives to the 

course that R was planning to take. We do not go as far as saying that 

there was an absolutely predetermined outcome from the start (we were 

not persuaded by the suggestion that the word ‘news’ in the e  mail of 25 

September 2023 (see paragraph 15.37) bore any more significant 

meaning that the news that his role was to be put at risk of redundancy). 

However there was in reality no attempt to discuss the rationale for the 

proposal and seek alternative views or consider other suggestions about 

avoiding the need for redundancy at all. C was a senior manager in the 

organisation and might well have had other ideas for costs savings that R 

could have implemented to avoid the need for the removal of his role. 

Even if any such suggestions, were not ultimately implemented, the 

problem was that these were never even explored or discuss. R indeed 

seems to acknowledge that it has not consulted on the proposal in its 

letter of 14 November 2023 where it states that nothing said by C had 

caused any deviation from the proposal and acknowledging that there 

was little or nothing that C could have sensibly raised (see paragraph 

15.60). Whilst that may have been R’s view, this does not accurately 

represent its obligation to consult with affected staff as set out clearly in 

the ex parte Price case referred to that fair consultation involves giving 

the body consulted a fair and proper opportunity to understand fully the 

matters about which it is being consulted, and to express its views on 

those subjects, with the consultor thereafter considering those views 

properly and genuinely.’ 

40. We consider that a reasonable employer would have provided C with 

more clarity about the situation and engaged in a constructive discussion 

with him on the need for removal of his role at all, rather than simply 

focusing on alternative roles without any consideration of this crucial first 

stage. The way that R conducted this process and the steps it took and 

fail to take were outside the range of reasonable responses. 
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41. We also refer to our findings of fact at paragraphs 15.66 to 15.77 and 

consider that the appeal offered to C was inadequate and accept the 

submissions of Mr Harding that LB had predetermined what her decision 

was going to be before she finished investigating (see paragraph 15.71). 

In addition, AL and NB who were heavily involved in the initial decision to 

dismiss (see paragraphs 15.34 to 15.38) and consultation (see 

paragraphs 15.39 to 15.48; 15.51 to 15.64) and were clearly directly 

involved in and influenced (even if unconsciously) the outcome of the 

appeal. They were on copy to all e mails LB sent seeking advice and 

input (see paragraphs 15.67; 15.69 to 15.71 and 15.73. There was also 

an unacceptable delay to the conclusion of the appeal process as the 

appeal was submitted on 23 November 2023 and the outcome 

communicated on 14 March 2024 (see paragraph 15.77). The process of 

appeal against dismissal was fundamentally flawed and well outside the 

range of reasonable responses 

Issue 2.4.2 Did the respondent adopt a reasonable selection decision, including 
its approach to a selection pool? 
 

42. In relation to pooling and selection we accept entirely the submissions of 

Mr Islam-Choudhury. We accept that C was in a pool of one as he was 

the only person in the role that was being abolished. The various 

components that made up his role were being redistributed (see 

paragraphs 15.14 and 15.35). JC was in a completely different role made 

up of 80% business development rather than C’s 30% (see paragraph 

15.44). C was in a much more senior and strategic position and when the 

decision was made that the role was no longer required he was in effect 

automatically selected to be at risk. Once the proposal to remove the role 

(and the role of JC) had been finalised, then clearly they were in a pool of 

two to potentially be considered for the new role (as part of R’s obligation 

to look for alternative employment) but this is an entirely different 

question and does not affect the initial decision on pooling which we 

conclude was a reasonable one to take in the circumstances.  

43. In line with our conclusions above though, although the approach to 

pooling and selection was reasonable, what was unreasonable was not 

informing C about the full basis for its decision nor seeking his views on 

whether this was correct. By the time the first consultation meeting had 

taken place with C on 10 October (see paragraphs 15.45 to 15.47), the 

discussions about the removal of JC’s role and the potential new role had 

already started with JC (see paragraph 15.44). He was aware of the 

position. It would have been perfectly reasonable for AL and NB at this 

stage to inform C of the details of which role was being removed from 

CES and what the new role might look like rather than being as vague as 

they were (see paragraph 15.45).  

44. In relation to the issue of bumping, we accept the submissions that there 

was no obligation to consider bumping the role.  Although C asked about 

why the role of Programme Director in e Power had been created just a 
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few months earlier if cost cutting was now required (see paragraph 

15.45), he never actually raised the issue of him moving into this role and 

the incumbent being made redundant instead of C. Therefore, the steps 

taken in relation to this matter were not ones that were unreasonable. 

Issue 2.4.3 Did the respondent take reasonable steps to find the claimant 
suitable alternative employment? 
 

45. R contends that it took steps that were reasonable in the circumstances 

to find an alternative role for C by providing him with vacancy lists for UK 

role and providing him with details of the alternative business 

development role in France. It suggests that there were no other suitable 

alternative roles. Mr Harding contends that simply providing C with 

access to an internal job portal and providing him with a list of vacancies 

is insufficient to comply with the duty to take more proactive steps. He 

also submits that there was never really any attempt to fully consider C 

for the alternative business development role in France. He suggests that 

the failure to clarify what was involved in the role, provide a job 

description and make it clear to C that both salary and language 

requirements were flexible meant that R was never seriously considering 

C for this alternative role. 

46. We refer to our findings at paragraphs 15.46 to 15.47; 15.53; 15.55; 

15.58 to 15.61 and conclude that the steps taken or perhaps more 

significantly the steps not taken by R in relation to seeking alternative 

employment were outside the range of reasonable responses. It is clear 

that there was a misunderstanding from the start as to what C was really 

saying about the location any alternative role must be in. R made an 

assumption that on the basis of C’s current working arrangements, he 

required a role to be based in the UK (see paragraph 15.58). We accept 

that the vacancy list provided to him was a complete list of the UK based 

roles, but it was acknowledged by all that none of these were likely to be 

acceptable. We did not conclude that the e mail of 25 September which 

talked about the vacancies probably not suiting him in terms of location 

and job content (paragraph 15.37), indicated a deliberate attempt to only 

provide unsuitable roles. It was rather a comment that the roles that were 

available, were unlikely to be suitable for C. 

47. However it was the manner in which discussions about the newly created 

role were discussed and explored with C that we conclude were outside 

the range of reasonable responses. It was clear to the Tribunal that 

perhaps R had a preference for the role to be performed by JC. He had 

been enthusiastic about the role from the outset, and it was perhaps a 

greater match to his current role both in terms of business development 

content (80% as opposed to 30% in C’s case - see paragraph 15.44) and 

perhaps more significantly salary (see paragraphs 15.53 and 

15.6415.65). Slotting JC into this new role an employee who was paid 

considerably less and was already in the location required was a more 

straightforward option. This is particular so, given that R was operating 
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under the impression that C required his working to be more hybrid in 

nature as they currently were. 

48. C was not provided with full details of the role being discussed until very 

late in the process, after both consultation meetings had been held on 6 

November 2023 (see paragraph 15.53). He did not receive the job 

description for the role until the date his employment was actually 

terminated (see paragraph 15.58). These were clearly important factors 

in C deciding whether he should put himself forward for the new role and 

by providing such important detail so late in the day, it was not 

unreasonable for C to have not expressed an interest in it. The message 

being communicated to C at the time was that the salary level was 

120,000 euro and that this was the same for whoever took up the role 

(see paragraph 15.58). We find it unlikely that R would in reality have 

increased the level of salary to C’s current pay level which was 40% 

higher. In addition it was clear and communicated to C at the time that 

his current arrangements in relation to travel and subsistence would not 

be continued (see paragraph 15.58). In relation to job location, again 

whilst statements were made at the hearing to suggest that there was 

some flexibility with this, our view is that the intention always was that the 

role would be based in France full time Monday to Friday. What R failed 

to consider or explore was whether C could do this as a matter of 

practicality for example by way of a weekly commute, and they simply 

assumed that C would not do this. 

49. In addition, we also accept the submissions of C that at his level roles 

and opportunities may not be all advertised on a portal. A reasonable 

employer would have taken pro active steps to engage with other senior 

managers in other business units to explore what opportunities there 

might be at senior level, particularly in an environment where other 

business units may have also been similarly looking at their structures. 

Whilst NB did offer C a ‘deep dive’ discussion (see paragraph 15.46), our 

view is that the apparent failure of R’s senior managers to explore more 

widely what opportunities within the Group might be out there (rather 

than simply sticking to the portal) was outside the range of reasonable 

responses. 

Issue 2.4.4 Was dismissal within the range of reasonable responses? 
 

50. In light of our conclusions on the procedural failings on consultation and 

failure to adequately seek alternative employment, we conclude that the 

decision to dismiss in these circumstances was outside the range of 

reasonable responses. 

51. The claimant was therefore unfairly dismissed, and his complaint of 

unfair dismissal succeeds. 
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Issue 2.10.4 Is there a chance that the claimant would have been fairly dismissed 
anyway if a fair procedure had been followed, or for some other reason? Issue 
2.10.5 If so, should the claimant’s compensation be reduced? By how much?  
 

 

52. We have found that C’s dismissal was by reason of redundancy although 

it is unfair by virtue of R’s unreasonable failure to consult adequately and 

seek alternative employment for C. However we have gone on to 

consider whether there was a chance that c would have been fairly 

dismissed if a fair procedure had been followed. The burden is on R to 

establish the basis for a reduction. The fundamental question is what R 

would have done, assuming it would have acted fairly.   

53. We have considered two possible factors that may have changed the 

outcome firstly whether if R had adequately consulted with C about the 

basis for his redundancy, this would have changed the decision to 

remove his role. Secondly whether if R had taken reasonable steps to 

find alternative employment, would have made any difference. In terms of 

the consultation, whilst C may well have had some proposals to put 

forward given his own knowledge of the business and its operations, we 

do not conclude that his would have fundamentally altered the ultimate 

decision to remove the role. This was pretty advanced by the time it had 

been presented to C (see paragraphs 15.34 to 15.35). The budget was 

on its way to being approved, discussions had taken place with the other 

affected employee (paragraph 15.44), and the other manager involved in 

the joint role appeared to be on board. We cannot see any evidence to 

suggest that what C might have come up with would have changed the 

course. He does not really suggest an alternative solution (although 

admittedly this was not really explored) but only challenges the financial 

basis for his role being removed. There is no evidential basis upon which 

we could conclude that further consultation would have led to a different 

outcome. In addition, the deficiency in the process lay in the quality of 

consultation rather than its duration, and a fair process could realistically 

have been completed within a similar timeframe.. 

54. However it is possible that a different outcome may have occurred had R 

conducted a proper consideration of alternative roles. In particular, had C 

had more clarity about the new Business development role that was 

being considered at an earlier stage, he may well have applied for it. C 

never did express an interest in this role, but we conclude that R had not 

provided him with sufficient details, particularly about the salary level and 

role detail for him to give this a proper consideration at an early enough 

stage (see paragraphs 15.42 to 15.48; 15.51 to 15.53 and 15.58 to 

15.62. R had proceeded on the basis that C would not consider this role 

largely because it was fully based in France (see paragraph 15.53). If C 

had been aware that he could perhaps do this role on the basis of a 

weekly commute and that salary level was at least a negotiable factor 

(see paragraph 15.58), we consider he may well have applied for it and 

may well have been offered it. There would then have been two possible 
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candidates for the new role, C and JC. We start therefore by considering 

given the evidence of AL that both had pros and cons in relation to the 

position and would have stood an equal chance of being offered it (see 

paragraph 15.65). 

55. On that basis we started at a 50% chance that C would have been 

offered the role. However the Tribunal must reflect the very real likelihood 

that even if R had been more constructive in its attempts to move C into 

this role and C had expressed an interest in the role, he would have 

either not been offered the role or turned it down in any event as being 

not suitable. JC was clearly keen for the role (see paragraph 15.44) and 

it has not escaped our attention that he took up the role at a level of pay 

considerably lower than C might have been pushing for (see paragraph 

15.65) a fact perhaps in his favour given the climate of cost cutting). He 

also had more focus on business development in his current role. In 

addition we must take account of the reality of the situation and indeed 

the economic reality facing C of a job on a lower level of pay. Although it 

is now being suggested that there was some flexibility with salary level, 

we found that the concept of salary matching that emerged did not mean 

that R was prepared to and would have fully matched the significantly 

higher salary level that C was being paid at the time (see paragraph 

15.58). R was also clear that no travel and subsistence costs to France 

would be paid. On this basis, even if this role had been properly and fully 

explored with C we consider there is a very real chance that he would still 

not have applied for it or would have turned it down if offered. Throughout 

C’s correspondence and during the various meetings the understandable 

importance of maintaining a salary level was emphasised (see 

paragraphs 15.47 and 15.55). The one director level in the UK was at a 

level C would not accept and C communicated very clearly to R on 9 

November (paragraph 15.55) that a role on a much lower salary would 

not be suitable, indeed challenging why the salary level was so low. In 

addition, although C now states he would be prepared to do a weekly 

commute to France and potentially cover that cost, we did not accept that 

this was something C would have easily agreed to unless he could have 

pushed the salary to an acceptable level and perhaps negotiated some 

flexibility to allow him to meet his family obligations. 

56. It is not certain however that C would have turned down the position at a 

lower level of pay, and faced with a potential redundancy, C may well 

have felt it was better to take this option rather than depart. Taking these 

factors together, we conclude that the prospects of the claimant both 

being offered and accepting the role were significantly lower than 50%. 

Standing back and adopting the required broad-brush assessment, we 

find that there was a 25% chance that the claimant would have avoided 

dismissal, and accordingly a 75% reduction to the compensatory award 

is appropriate.  
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Issue 2.10.6 Did the ACAS Code of Practice on Disciplinary and Grievance 
Procedures apply?  
 

57. We consider that the ACAS Code of Practice applied to the grievance 

raised by C but not the redundancy process (on the basis that we found 

this was a genuine redundancy and not a sham). We therefore do not 

accept the submissions of Mr Harding based on the Rentplus v Coulson 

principles. This was not a sham redundancy and thus the dismissal 

process did not require the provisions of the ACAS code on disciplinary 

procedures to be applied. 

Issue 2.10.7 Did the respondent or the claimant unreasonably fail to comply with 
it? 2.10.8 If so is it just and equitable to increase or decrease any award payable 
to the claimant? By what proportion, up to 25%? 
 

58. Both parties make submissions that the other failed to comply with the 

ACAS Code in relation to the handling of the grievance. R submits that C 

failed to attend a grievance meeting on 17 November when invited to do 

so and C submits that R failed properly to consider and prejudged his 

grievance. We refer to our findings of fact at paragraphs 15.49; 15.54; 

15.56 and 15.75.  to A grievance was raised on 16 October 2023, this 

was acknowledged by R on 7 November, and C was invited to a meeting 

on 17 November. On 9 November 2023, C made a number of objections 

to the way his grievance was being addressed and informed R that he 

had no faith in the process and would not be attending the grievance 

meeting (paragraph 15.5515.56). R then responded on 14 November to 

state that the written grievance did not address redundancy and as such 

would be responded to separately and denied that it had prejudged it. He 

was informed that this could be pursued when he was ready to do this 

(see paragraph 15.61). 

59. Matters were then overtaken by the convoluted appeal process. The way 

that the grievance was handled and addressed by both parties was 

confused and not ideal, but we were unable to say that either 

unreasonably failed to comply with any specific provision of the ACAS 

Code in relation to the grievance. It is therefore not just and equitable to 

either increase or decrease any award to the claimant under the 

provisions of section 207A of TULRCA. 

EQA, section 13: direct race discrimination  
 

60. In order to decide the complaints of direct race discrimination, we had to 

determine whether the respondent subjected the claimant to the 

treatment complained of (which is set out at paragraphs 7.2.1.to 7.2.4 of 

the List of Issues above and then go on to decide whether any of this 

was “less favourable treatment”, (i.e. did the respondent treat the 

claimant as alleged less favourably than it treated or would have treated 

others (“comparators”) in not materially different circumstances). We had 
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to decide whether any such less favourable treatment was because of 

the claimant’s race or because of race more generally.   

61. We applied the two-stage burden of proof referred to above.  We first 

considered whether the claimant had proved facts from which, if 

unexplained, we could conclude that the treatment was because of race.  

The next stage was to consider whether the respondent had proved that 

the treatment was in no sense whatsoever because of race. We have 

considered for each issue whether there was less favourable treatment 

and if so, what was the reason for the treatment in question. We set out 

below our conclusions on these matters for each allegation listed in the 

List of Issues above with reference to each paragraph number where the 

allegation is listed: 

Issue 7.2.1 On or around the 2/10/23, Mr N Breugnot e-mailed Mr R Haswell 
placing the claimant into the redundancy process;   

‘With Arnaud we will then explain to Alicky the situation and let him ask his 
questions with also presenting him IES UK and e- Power opportunities (that 
will probably not suit him in terms of location or job content). The idea is that we 
expect the discussion and final decision to happen within October, including 
eventual interview if Alicky does apply for another internal position”.  (links to 
protected disclosure 4.1.1.1). 

Did this occur? 
 

62. The essence of this complaint was that C was selected for redundancy 

and ultimately dismissed, and this was because of him being a 

Caucasian British citizen. This is said to be less favourable treatment 

than a hypothetical comparator. For this agree with Mr Harding that the 

comparator is an individual in the same role and position as C with an 

identical performance record, but who was French and not British. 

63. C submits that there are facts on which the Tribunal could infer 

discrimination which shift the burden of proof. Firstly it points out that C 

was the only non-French speaking director who was singled out for 

redundancy whilst French colleagues were retained. However on this 

point, we have found that not only was JC’s role identified (he was 

Brazilian and not French) as at risk but the role of Managing Director 

France was also removed. We have no information of the nationality of 

this individual, but we do also note that as the cost cutting progressed 

various other senior roles were removed including those of AL himself 

and NB who were indeed French (see paragraph 15.65). We were not 

satisfied that the inclusion of a requirement of fluent English and French 

contained in the job description of the newly merged role (see paragraph 

15.59) is evidence to suggest that discrimination was at play in the 

selection for redundancy. The ultimate recipient of the role was not 

French and did not speak fluent French. None of this persuades us that 

C’s race was a relevant factor in the decision to select him for 

redundancy or ultimately dismiss him. 
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64. Mr Harding however points to evidence that we do have of the comments 

made by other individuals within R that might be considered to show a 

degree of prejudice towards British employees. We accepted that BL 

made the comment in question (see paragraph 15.16) and we accepted 

that C was perhaps on occasion excluded from social conversations due 

to his inability to converse in French (see paragraph 15.19 and 15.24). 

This does suggest at least a perceived negative attitude or at least 

indifference to those who could not speak French. Mr Harding also refers 

to the white man comment of AL (see paragraph 15.69), but there is no 

connection here to C’s English nationality at all so does not really provide 

that evidence that could infer discrimination on the basis of this protected 

characteristic. 

65. Ultimately, we cannot conclude that our findings about comments made 

and behaviour observed in quite different scenarios are sufficient to shift 

the burden of proof, particularly in light of our conclusions above about 

the reason for dismissal being a genuine redundancy (see paragraphs 37 

and 38 above) . Although the explanation of R for the treatment is 

something to be considered at the second stage once the burden of proof 

has shifted, it also cannot be ignored at the first stage when looking at 

whether there was evidence to infer discrimination. It is abundantly clear 

that there was a decision to remove the role that C performed. This was 

not about his nationality or even necessarily him personally, but the role 

itself. Other roles were removed at the same time. Evidence of 

unconnected matters showing a possible negative attitude to not being 

French (or at least not being a French speaker) does not assist BL was 

not involved as far as we heard in any decisions relating to C’s 

employment. We were satisfied that this was a decision solely made by 

AL but approved by others. There is really nothing beyond speculation to 

suggest that this decision was in any way tainted by a discriminatory 

motive. C was dismissed and was English (not French) but that is really 

as far as this goes and we are not able to make inferences on the facts 

we have found to provide the something more required to shift the 

burden of proof. 

66. Even if the burden of proof had shifted to R to explain the selection for 

redundancy, because of our conclusions above in relation to the reason 

for dismissal as part of the unfair dismissal claim, this would have been 

satisfied in any event. C was dismissed because his role had been 

removed from the structure, it was a redundancy dismissal, and we do 

not find that the reason for his dismissal was in any way connected to his 

English nationality. The issues around procedure and failure to 

adequately consider alternative employment do not really shed any light 

as to whether the actual decision was based on nationality. We think a 

more likely explanation is the relative cost of employing the claimant as 

opposed to retaining Mr Costa. The level of C’s salary being high is 

picked up before the redundancy exercise is even started. In a cost 

cutting exercise, R may not have prioritised retaining the relatively more 
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expensive employee over the cheaper one. Whilst this gave R issues in 

terms of an unfair dismissal, we simply cannot conclude it points to 

discrimination. 

67. For the same reasons the complaints made at paragraphs 7.2.2 and 

7.2.3 are dismissed. In relation to issue 7.2.4, this comment was made in 

an internal e mail not including C at the time, but which came to his 

attention at  a later date. However ultimately there is no evidence to 

suggest that this comment would not have been made if C had been 

French rather than English. There is no connection with C’s English 

nationality. It appears rather to the Tribunal that this is an expression of 

AL not appreciating that an allegation of discrimination is not just 

something that can be alleged by people of colour. He appears to 

misunderstand that C is not complaining of  discrimination on the basis of 

colour but of his national origin. For this reason, the comment had not 

connection at all to C’s national origin and was not made because of this. 

The complaint is therefore not well founded. The claim for direct race 

discrimination is dismissed. 

Claim for Notice pay (breach of contract) 

Issue  3.1 What was the claimant’s notice period? 

Issue 3.2 Was the claimant paid for that notice period?  
15.53 

68. In relation to the claim for notice pay, we entirely accept the submissions 

made by Mr Islam-Choudhury on behalf of R. The e mail of 6 November 

2023 (see paragraph 15.53) was not an unequivocal and unambiguous 

notice of termination, but a communication of an intention to terminate 

employment in the event of certain circumstances or contingencies 

coming to pass. It is perhaps not expressed in the clearest terms and the 

addition of the unnecessary words “with effect from that date” do muddy 

the waters. However on an objective reading, we were satisfied that this 

was not an actual notice of termination. That notice of termination was 

provided on 14 November 2023 (see paragraph 15.58) which stated that 

C was now provided with 6 months notice to have expired at the end of 

that 6-month period on 14 May 2024. What R then did on 17 November 

2023 (see paragraph 15.62) was to exercise its right to effectively cut 

short that notice and make a payment in lieu of unexpired notice under 

the contract of employment. The effective date of termination was 

brought forward to 17 November 2023, and C was paid a sum 

representing the balance of his notice from that date until 14 May 2024. 

Whilst C did not receive this communication until 23 November 2023, this 

does not change the position that C was either serving or was paid for 6 

months notice in accordance with the terms of his contract. No further 

sums are payable to him and this complaint is dismissed. 

Claim for Holiday Pay (Working Time Regulations 1998)  

 Issue 10.1 Did the respondent fail to pay the claimant for annual leave the 
claimant had accrued but not taken when their employment ended?  
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69. We refer to our findings of fact at paragraph 15.64. C was entitled to 13.5 

days pay in respect of accrued but untaken holiday. He was only paid for 

10.5 days and thus is owed an additional 3 days accrued but untaken 

holiday pay. His claim for holiday pay is therefore well founded. 

 Claim for unauthorised deductions from wages 
 

70. C submits that three separate sums are owing to him from R and these 

each amounted to an unauthorised deduction from his wages. He alleges 

that the sums are due to him under the terms of the tax equalisation 

clause in his assignment contract (see paragraph 15.9 above). The 

essence of the first two elements of this complaint is the difference 

between the tax reconciliation document produced in January 2023 

which showed that C was due a tax rebate of £8,761 (see paragraph 

15.15) and the updated tax reconciliation produced by Grant Thornton in 

July 2023 which showed that tax was due to be paid by C in the sum of 

£2,283.24 (see paragraph 15.27 to 15.28).  

71. The allegation appears to be that R suppressed the first reconciliation, 

did not disclose it to C until April 2024, and then instructed GT to produce 

a replacement that eliminated it. It is alleged that is incorrect in tax law 

and under the terms of the assignment contract (see paragraph 15.9 

above).  We prefer the submissions of R on this point. Firstly there is no 

evidence that there was any such suppression or that there was an 

instruction from R to GT to make such a change. We are in any event 

unable to find on the evidence and submissions before us that any actual 

deduction from pay occurred because it has not been established by C 

that the sums he now claims were sums that were properly payable to 

him under the provisions of his assignment contract as he alleges. He 

simply asserts that this is the case, but the wording of clause 12.3 relied 

upon does not clearly state that such sums are due, and C has not 

explained to us why that was the case.  

72. We accept that there is a significant difference of view between C and R 

as to who is responsible for the tax in question. This forms the bulk of the 

correspondence between C and various employees of R between 26 July 

and 1 August 2023 (see paragraphs 15.27 to 15.31). C challenges the 

later reconciliation and asks the Tribunal to confirm that the earlier 

document produced is correct but we as a Tribunal are not in a position 

to make a determination on this, without any clear evidence. In any 

event, the liability here, appears to relate to the extent of a potential 

liability to HMRC (or whether C should be due a rebate). This may be a 

matter that C needs to take up with HMRC if he believes he has paid too 

much tax. The same reasoning applies in relation to the sum of £13,522 

in relation to DDR C says has been overpaid and so his complaint in 

respect of this sum is not made out on the same basis.  

73. This also may be something that C can pursue as a separate breach of 

contract claim elsewhere (something he may indeed be doing). A breach 
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of contract claim for these amounts is a complaint that would be 

significantly out of time in the employment tribunal were it to be brought 

at this time. Moreover, such a complaint relates to the payment of taxes 

that were due in respect of the 2021/2022 tax year and appear to have 

been paid by C in August 2023. Anything that occurred before 18 

October 2023, is out of time (see issue 1.3.1), so such a complaint has 

been presented out of time in any event given the provisions of section 

23 ERA. We heard no evidence to suggest there was any reason why it 

was not reasonably practicable for a claim to be made in time. 

74. For all these reasons, this complaint is dismissed. 

 

 

 
       

       Employment Judge Flood 
     

       Approved on 12 June 2026 
 

 

 
        
     
 

Notes 
 

Public access to employment tribunal decisions 
 
Judgments and reasons for the judgments are published, in full, online at www.gov.uk/employment-
tribunal-decisions shortly after a copy has been sent to the claimant(s) and respondent(s) in a case. 
 
Recording and Transcription 
 
Please note that if a Tribunal hearing has been recorded you may request a transcript of the 
recording, for which a charge may be payable. If a transcript is produced it will not include any oral 
judgment or reasons given at the hearing. The transcript will not be checked, approved or verified 
by a judge. There is more information in the joint Presidential Practice Direction on the Recording 
and Transcription of Hearings, and accompanying Guidance, which can be found here:   
 
https://www.judiciary.uk/guidance-and-resources/employment-rules-and-legislation-practice-
directions/ 
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