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	Application Ref: COM/331266 Land between Porthtowan and Menagissey in the parish of St Agnes, Cornwall
Register Unit CL 570
Registration Authority: Cornwall Council

	The application, dated 30 December 2020 is made under Schedule 2, paragraph 4 of the Commons Act 2006 (the 2006 Act).
The application is made by Tomas Hill.
The application is to register waste land of the manor as common land in the Register of Common Land. The land for which registration is sought is shown tinted blue on the map attached to this decision (the application land).
-----------------------------------------------------------------------------------------------------------------------------------------


	Decision


The Application is allowed subject to the amendments detailed in the Formal Decision.
Procedural matters
I carried out an unaccompanied site visit on 29 September 2025 and an accompanied visit following the conclusion of the hearing on 30 September.
I held a hearing at the offices of Cornwall Council, Treyew Road, Truro, on 30 September 2025.
The application concerns a significant area of land and objections were received in relation to eleven discrete parcels within the application land. Three further objections were received from persons without an interest in any of the application land. Seven representations were made in support of the application.
[bookmark: _Hlk212115054]Prior to the hearing the Applicant had agreed with certain objecting landowners, subject to my endorsement, to revise the boundaries of the application land by excluding certain land on the grounds that it did not meet the requirement for it to be ‘open, uncultivated and unoccupied’. In return the relevant Objectors agreed, to withdraw their objection in relation to that specific parcel of land. 
Paragraph 5.4.1 of the Guidance to Commons Registration Authorities and the Planning Inspectorate (‘the Guidance’) states ‘there is no statutory right enabling an applicant to amend the application once it has been duly made.’
It is clear from the Guidance that, whilst there is no statutory right to amend an application, the Inspectorate has a discretion to allow amendment. The approach to this is set out at paragraph 5.14.5 which states ‘In Defra’s view, a good rule of thumb is that, where the registration authority considers the amendment to be so significant that a new notice of the application as amended ought to be published, then the registration authority may decide to refuse the amendment, on the grounds of possible prejudice to other parties. But each case will need to be considered on its merits (and in some cases, the acceptance of a significant amendment may be the fairest way of proceeding, if the alternative would be to start all over again)’.
In this case the amendments requested are only to remove from the application parts of the land for which registration is sought. No other amendment is requested. In these circumstances I did not consider that any prejudice would be caused to the Objector by accepting the amendment and therefore I considered it reasonable to allow it.
The application land
The original application land is shown tinted brown and blue on the map titled ‘Amended Map – 10/11/2025’ (’the amended application map’) a copy of which is attached to this decision. The blue tinted land is that which I agreed to be withdrawn from the application. For the purposes of this decision a reference to ‘the application land’ is a reference to the land shown tinted brown on the attached map dated 10/11/2025 and does not include the land tinted blue. 
The amended application map identifies various parcels of land edged red and identified by a number. These parcels correspond to separate Land Registry titles.
The majority of the application land forms the north-eastern side of a steep-sided valley with a stream and road running along the valley floor. The remaining application land lies on the opposite side of the valley south of the road. These parcels are along the valley bottom, either side of the stream. Beyond these parcels the valley side rises steeply and is similar in character to the land I have described on the north-eastern side. Much of the south side of the valley is already registered common land.
The terrain is rocky with some larger outcrops. The vegetation is mainly heather, gorse and scrub. Located within the wider boundary of the application land, but excluded from the application, are some structures remaining from the historic mining activities carried on in the area. Two such structures are relevant to separate objections, one concerning Wheal Ellen which is a Grade 2 listed engine house located within the parcel numbered 11. The second is a chimney within parcel 5. This too is a listed structure which is currently in a poor state of repair.
The majority of the application land is open to the road where it adjoins the highway and without internal walls, fencing or hedging. Much is mapped as ‘open country’ to which the public has a right of access under the Countryside and Rights of Way Act 2000. On the site visit I noted three fences which are relevant to objections dealt with below. The first is a relatively short section of post and rail fencing along part of the frontage to parcel 5. The second is post and rail fencing to the north-east and south-east boundaries of parcel 5 which I shall deal with when considering the objection to the registration of this parcel, although I record the fact that this fencing was not present at the date of the application. Third is the Heras fencing which completely encloses the Wheal Ellen engine house within parcel 11 and which I shall again deal with when considering the objection to registration of that parcel.
A public footpath and a public bridleway are recorded within parcels 4 and 9. The north-western leg of parcel 4 is a long, narrow strip of varying width which is enclosed on both sides by what appears to be a hedge but for at least some part is a Cornish hedge with vegetation growing out of a stone wall. The south-western boundary of this parcel is straight, as it adjoins an area of enclosed land. The public footpath runs close to this boundary. The footpath runs along a track of vehicular width which appears to be used as a farm road or track for the benefit of the landowner. There is a gate across the track towards the north-western end. Although the gate is relatively new, inspection shows that the gate posts are obviously significantly older, suggesting that there was a gate at this point at some time before the application was made in December 2020.
The amended application map shows that the boundary to the north-east of this strip comes out to a point where the figure ‘4’ is shown. At this point there appears to be a significant area of land between the track and the north-eastern boundary but for much of the remainder of the track the strip has the character of a track with a generous verge.
Main Issues
The main issues are whether the application land was waste land of manorial origin at the date of the application, 30 December 2020, and whether, in accordance with paragraph 4 of Schedule 2 of the 2006 Act, before 1 October 2008:
(a) the land was provisionally registered as common land under section 4 of the    Commons Act 1965 (the 1965 Act),
(b) an objection was made in relation to the provisional registration, and
(c) the provisional registration was cancelled in the circumstances specified in sub-paragraphs (3), (4) or (5) of paragraph 4 to Schedule 2 of the 2006 Act.
Sub-paragraph (5), on which the applicant relies, requires that the person on whose application the provisional registration was made, requested or agreed to its cancellation.
The requirements of paragraph 4 of Schedule 2
The application land was provisionally registered as common land unit CL 570 on 24 February 1970.
Six objections were made to the provisional registration. The basis of the objections was that the land was not common land at the date of the registration. 
On 11 September 1973 the relevant provisional registration was cancelled on the application of The Ramblers Association. 
By reason of the foregoing the Applicant asserts that the requirements of Schedule 2, paragraph 4(5) of the 2006 Act are satisfied. The Objectors do not argue to the contrary and I am satisfied that the procedural requirements of Schedule 2, paragraph 4(5) are met.
Whether the application land is waste land of manorial origin
Paragraph 4(2) applies to ‘land which at the time of the application under sub-paragraph (1) is waste land of a manor.’ 
The definition of waste land of a manor was considered in the case of Attorney General v Hanmer [1858] (2 LJ Ch 837) (Hanmer). This case established the now accepted principle that waste of the manor is “the open, uncultivated and unoccupied lands parcel of the manor other than the demesne lands of the manor”.
In the case of Hampshire County Council and others v Milburn [1990] 2 ALL ER 257 (the Hazeley Heath case) the House of Lords decided that ‘waste land of a manor’ means waste land of manorial origin and accordingly refers to both waste land which belongs to a manor and waste land which formerly belonged to a manor. 
In the light of the decision in the Hazeley Heath case, the test to be applied is whether the land is waste which is now, or was formerly, belonging to a manor. I will come to the test of the character of waste land but will first address whether the manorial connection of the land is demonstrated sufficiently.
It is often very difficult to prove reliably that any specific parcel of land was within a particular manor. In assessing the evidence, it is often sufficient that it is credible and that no persuasive evidence has been adduced to the contrary.
The Application is supported by The Open Spaces Society (OSS) which has provided evidence relating to the manorial origin of the application land. A detailed and meticulously researched report concludes that the majority of the application land, being that situated to the north / north-east of the road, was within the manor of Tywarnhayle. The remaining land, save for parcel 16, was within the manor of Menagissey. Parcel 16 was within the manor of Nancekuke.
The Objectors do not challenge the OSS evidence relating to the manorial origin of the application land and I accept that it is credible. Accordingly. I am satisfied that the requirement to demonstrate manorial origin is met.
Whether the application land fulfils the character of waste land of a manor
Paragraph 4(2) of Schedule 2 to the 2006 Act applies to land ‘which at the time of the application under sub-paragraph (1) is waste of a manor’. Accordingly, I must be satisfied that on 31 December 2020 the application land was waste of the manor.
Evidence of the status of the land may come from historical sources and by reason of its character, applying the criteria set out in Hanmer; that it is open, uncultivated and unoccupied.
Where historical evidence shows that land was once waste, it can lose that status by subsequent enclosure. Thus, where there is historical evidence that the application land was considered waste if, at the date of the application it fails to meet the Hanmer test of character it will not qualify to be registered as it will have ceased to be waste.
There is evidence that the application land has historically been considered common or waste. The Tithe map and apportionment for the parish of St Agnes (1842-2) shows the application land situated within three separate parcels (5120, 5121 and 5122) described variously as ‘Commons, Roads and Waste”. The description of land as common does not necessarily establish that the land was waste. Some part of these parcels was subsequently enclosed although the process for this is unknown. The application land forms the unenclosed residue of these parcels.
Although there is historical evidence suggesting the application land has, in the past been considered to be common land or waste,  to now qualify for registration the land must also meet the requirements of being open, uncultivated and unoccupied at the date of application. 
Open
[bookmark: _Hlk212132913]Gadsden at para. 3.28 says ‘Open, in this context, mean unenclosed. It does not have the same meaning as in common open fields which were invariably enclosed to some extent.’ ‘What might be said to distinguish enclosure for the purposes of determining whether the land is “open” is whether the land has been modified to create new internal or perimetral boundaries for the benefit of those managing the land – as opposed to existing perimetral boundaries for the benefit of and generally maintained by those managing the adjoining land’.
The application states ‘The application land is self-evidently open. The land is open against the highway, has a number of public rights of way crossing over it and is open against three parcels of registered common land (comprising approximately 18.421 hectares)’.  The Applicant concedes that the application land is bounded by some hedges but notes it is usual for an adjoining landowner to fence against a common.
The majority of the application land is mapped as ‘open country’ to which the public have a right of access for recreation under the Countryside and Rights of Way Act 2000 (CROW). 
The Applicant recognises that some internal fencing has been erected since the application was submitted. The application land is required to meet the test of character at the date of the application; any subsequently erected fencing or means of enclosure is thus to be ignored.
The objections to this application relate to certain discrete parcels which I shall deal with below. There is no objection to the application beyond these parcels. I have described the underlying character of the land, and I am satisfied that, subject to my conclusions in relation to the parcels where objections have been made, the application land is ‘open’ within the requirements of the Hanmer test.
Uncultivated
Other than in relation to some small strips of garden land, which I will deal with when considering the objections, there is no suggestion that the application land is cultivated. My site inspection confirmed this to be the case.
Unoccupied
Save in respect of the parcels affected by the objections considered below, it is not argued that any part of the application land is occupied within the context of the Hanmer tests. On my site inspection I saw no evidence of such occupation.
I shall now consider the various parcels in respect of which objections were made and maintained at the time of the hearing.

Parcel 4 between points marked A and B on the attached amended application map
I have given a general description of this parcel in describing the application land following my site visits. I shall refer to this element of parcel 4 as ‘the track’.
Standing at point A and looking south-east towards point B, the track proceeds uphill. The surface is stone and is in reasonable condition, appearing to show signs of improvement. It is of vehicular width and for so long as it is coincident with parcel 1, has no significant verge although it is open to parcel 1, which extends to the boundary fences of the dwelling houses in Atlantic Way. It is bounded on the south-west side by a Cornish hedge. 
Beyond parcel 1, parcel 4 opens out on the north-east side to the boundaries of the dwelling houses in Atlantic Way. Once beyond the houses, the track continues in very similar fashion, with the vehicular track running close to the boundary on the south-west side and a strip of vegetated land on the north-west side up to the Cornish hedge. It has the character of an unmade vehicular road with a generous verge on one side.
From point X the land on the north-east side of the track widens to an apex at point Y before narrowing again and continuing in a more uniform fashion to point B. This strip of land south-east of X has been used for the depositing of building material or waste which the landowner explains is used for repair of roadways. Aerial photographs demonstrate that this building waste has been present since at least 1988.
The underlying character of the land within this parcel is undoubtedly the same as the wider parcel 4, with the verges being vegetated with heather, gorse and rough grass. The land on either side of the track has been enclosed and is obviously used for agricultural purposes. When walking the track, the sense is that one is walking within an enclosed track as opposed to walking open country.
The Applicant explains the track as being the residue of manorial waste following the enclosure of the land on either side. He argues that the track should not be considered itself to be enclosed as the hedges separating it from the adjoining fields were constructed to enclose those fields rather than to enclose the track. I accept this as a credible explanation of the historical development of the land
The Objectors argue that the track was effectively set out or retained as an occupation road to provide the landowner with access to the adjoining fields. They argue that the track is enclosed and does not have the character of being open and note that it is not mapped as open country access land under the CROW Act. They draw my attention to the gate, which I have described earlier, and state that this is of long standing and is closed to prevent fly-tipping and unlawful use. They further argue that the track has been periodically maintained, indicating occupation and that the use of the land between X and Y for the storage of building waste used for road repairs amounts to occupation of that land. Finally, they argue that a public footpath is recorded along the track and that land which is a public highway cannot, by virtue of section 22(1) of the 1965 Act, be registered as common land.
The arguments in relation to the track give rise to the following issues for me to consider; does this parcel of land meet the requirement for it to be ‘open’, is the land ‘occupied’, and does the existence of the public footpath preclude registration of the land as common, and if so, how much of the parcel is thus non-qualifying.
I have described the track as having the character of an enclosed way, but that is not sufficient on its own for me to find that the land is not open within the meaning of the Hanmer test. I have to consider whether the Cornish hedges serve to enclose the land in question and whether the gate serves to exclude people from that land. I have accepted the Applicant’s theory as to the evolution of the current land structure. I have accepted it is likely that the Cornish hedges were built to contain the adjoining enclosed land, and on that basis, their purpose was not to enclose the track, although in a physical sense they in fact do so and because of their presence it is not possible for a person to access the track from that adjoining land. 
The gate at the northern end is however a clear assertion by the person erecting it of an intention to control access, albeit that the other end of the track is open onto the remainder of the parcel which I have found to be open for these purposes. The evidence gives rise to some uncertainty as to whether the gate was present at the date of the application. The Applicant appears to assert that it was not present. The Objectors refer to the gate now present as a replacement and make reference to the gate posts being clearly of greater antiquity that the current gate, but do not specifically assert that a gate was present on 30 December 2020. I am satisfied that there was a gate present before the date of the application, but I cannot be certain that it was present on the date of the application.
The Objectors assert that they are in occupation of the track and seek to demonstrate this with evidence that they have maintained the track (and there was clear evidence that the surface has been improved over the years) and that they have used the land alongside the track for the storage of building waste for use in the repair of the track. The building waste was apparent at time of my visit, and I am satisfied that it was present for some time prior to the making of the application. The quantity of the deposited waste is significant and can be seen on aerial photographs produced in evidence.
Section 22(1) of the 1965 Act defines “common land” as –
(a) Land subject to rights of common (as defined in this Act) whether those rights are exercisable at all times or only during limited periods;
(b) Waste land of a manor not subject to rights of common
      but does not include a town or village green or any land which forms part of a highway’. 
I have earlier set out the requirement under paragraph 4 of Schedule 2 of the 2006 Act that to qualify for registration under this section (under which this application was made) the land was provisionally registered as common land under section 4 of the1965 Act. Thus, only land which qualified for registration under the 1965 Act can be registered under paragraph 4 of Schedule 2 to the 2006 Act. Thus, land which is part of a highway is incapable of registration.
The term ‘highway’ has no single meaning in law, but the ordinary meaning is a way over land over which the public have a right of passage, whether on foot, on horseback or with vehicles.
For these reasons I accept the Objectors’ submission that such part of parcel 4 as is recorded on the Definitive Map and Statement (DMS) as a public footpath does not qualify for registration under this application and must be excluded. The principle applies to each and every public right of way recorded over any part of the application land.
Details of the alignment and width of a public right of way are to be found in the DMS. The public footpath which is recorded within parcel 4 is FP 32 St Agnes. It is not recorded with a specific width but is said to have an average width of 3 feet. 
It is difficult to reconcile with any level of accuracy the recorded alignment and width of FP 32 with the track on the ground. It is however apparent that the public right of way does not extend to the full width of the track, and I consider it likely that the footpath runs within the vehicular track evident on the ground. Accordingly, the remainder of parcel 4 will not be affected by section 22(1) of the 1965 Act and it is therefore necessary for me to make a finding as to whether the residue of the parcel is open and unoccupied.
For the reasons I have set out above, I conclude that there is sufficient evidence of beneficial use by the landowners of the entirety of the track (as defined above), in a manner inconsistent with it being common land, for me to conclude that those parts of this element of parcel 4 which are not within the public footpath are occupied and should be excluded from the application land.
       Parcel 5
Parcel 5 adjoins the highway and borders a residential dwelling. It is broadly rectangular in shape. Contained within the rectangle, but excluded from the application land, is a tall stone chimney which is a listed structure but is in poor condition. The plot is densely vegetated with naturally occurring heather, gorse and similar shrubs but also with a number of trees. The plot slopes uphill away from the road and towards the back (north-eastern side) becomes steep and rocky.
At the frontage of the plot to the road there is, at the northern end, a section of post and rail fencing. This does not extend along the whole of the frontage, but perhaps about half. The remainder of the frontage is open to the road. The Objectors stated that when they bought the land, they were told that this section of fencing was installed to prevent cars parking on the land. 
The north-western boundary is partially fenced from the road as far as the frontage of the existing dwelling.
On the north-east and south-east boundaries there is some further post and rail fencing, but it is accepted by the Objectors that this was not present at the date of the application and thus must be disregarded by me. Alongside the fencing is a notice which reads “Dangerous Structure Please Keep Out”.
The Objectors explained that they own land adjoining this parcel which they wish to develop but before they can do so the chimney is required to be made safe. They had recently acquired the parcel, and the chimney so that they can undertake the necessary repair work. They stated that because of the condition of the chimney, access to the parcel was dangerous and it was for this reason that the recent fencing had been erected.
I am satisfied that this parcel is uncultivated and unoccupied and that the only issue is whether it is ‘open’ within the Hanmer test. I am to apply the test at the date of the application and thus must ignore the fencing on the north-east and south-east boundaries which in consequence must be regarded as open to the main part of the application land. The section of fencing alongside the road does not serve to enclose the land as it leaves a significant part of this boundary open. Further, the purpose of this section of fence was not to enclose the land, but to prevent cars being parked on it. The fencing on the north-western boundary would appear to be associated with the adjoining dwelling, and to benefit and be maintained by that property, and therefore not serve to enclose the application land.
I must then consider the effect of the sign. I note that the wording of the sign is advisory rather than mandatory – ‘Please Keep out’ and the reason given is because of a dangerous structure rather than an assertion that the land is private. For this reason, I conclude that the sign does not impact upon the ‘open’ nature of this parcel of land.
I therefore conclude that parcel 5 satisfies the requirement for it to have been open, uncultivated and unoccupied at the date of the application, and therefore qualifies for registration as common land.
Parcels 7 and 8
Parcels 7 and 8 consist of neighbouring dwelling houses and their respective curtilages comprising garden and amenity land. The dwellings are excluded from the application, and the single issue is where the south-western boundary of the excluded land should be drawn. The application seeks to draw a boundary substantially along the south-western edge of the access track or a projection thereof.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                          
At the accompanied site visit I was able to inspect carefully the land in this vicinity with the Applicant and Objectors present. The dwellings and their curtilages sit upon a level section of land, presumably man made as the land above and below the dwellings is steep hillside. To the south-west of the garden land the site slopes steeply away; up to this point the land is maintained with a stone wall and a shed situated on it and has the appearance of being part of the garden within the residential curtilage. In my judgement, the appropriate boundary is to be drawn along the edge of the level land at the point where it begins to slope down. The parties were broadly in agreement.
To identify precisely the crest of the slope is not easy as it is neither a straight nor regular line. It was agreed that the Application map does not accurately reflect the proposed boundary. Although the scale of the map is small and the strip of land in question narrow, it can be seen that the shed I have referred to is within the application land and on the basis of my conclusions outlined above, it should be excluded. An amendment is therefore required to the map. In broad terms this will be achieved by taking a line from just south of the telegraph pole at the entrance to parcel 7 to the rear of the 12’ shed in the north-east corner of the parcel. For parcel 8 the line is to be drawn from the rear of the same shed to the blue gate close to the north-eastern corner of parcel 8. It is difficult to reflect these amendments by an alteration to the application map since the width of the land to be excluded is probably no greater than that represented by the width of the line drawn on the map.
Parcel 11
Parcel 11 is located on the opposite side of the valley to the parcels previously considered and is south of both the road and the stream. It is an irregular four-sided plot, centred around the engine house for the Wheal Ellen mine, which itself is excluded from the application land. Parcel 11 is in separate ownership to parcel 10 which surrounds it. There are no physical boundary structures between plots 10 and 11 and it has not been argued that the surrounding plot 10 is other than open in character. 
The underlying character of parcel 11 is indistinguishable from the land surrounding it which I have indicated is open. The principal argument raised by the Objectors concerns the impact of the Heras fencing which surrounds the engine house. The Objector states that this fencing was in position prior to 30 December 2020, the date of the application, and argues that it served to completely enclose the land within it such as to prevent it from meeting the requirement for it to be open. 
On inspection it is apparent that the Heras fencing does completely encircle the engine house. The distance of the fencing from the structure of the engine house varies from approximately 2 – 3 metres at its narrowest to approximately 5 – 6 metres at it widest. To the north of the engine house but within the Heras fencing is a substantial exposed shaft which has been covered over with scaffolding and boards. The shaft is self-evidently dangerous, and the Objector explained that it was for this reason that the fencing was installed.
The Objector explained that he purchased Wheal Ellen (parcel 11) in September 2020 with the intention of stabilising and restoring the historic engine house which is a Grade II listed structure. On purchase, for safety reasons, he quickly erected the Heras fencing and notices. He could be certain this was before the application was made on 30 December 2020 because in November of that year, he was served with an enforcement notice in respect of the fencing. The fence was not removed as a result of the enforcement notice and the Objector confirmed that it had been continuously in position from the date of erection until the date of the hearing. The Objector produced a photograph taken on 3 December 2020 showing the fencing to be present.
The Applicant did not initially accept that the fencing was present at the date of the application, and stressed the fact that it was, by its nature, a temporary structure.
The date at which I must assess the Hanmer test is 30 December 2020. I am required only to assess the position on that date; the position prior to that date, or after that date is not material. In assessing whether the application land is open I have regard to the guidance given by Gadsden referred to earlier and particularly the statement “ What might be said to distinguish enclosure for the purposes of determining whether the land is “open” is whether the land has been modified to create new internal or perimetral boundaries for the benefit of those managing the land – as opposed to existing perimetral boundaries for the benefit of and generally maintained by those managing the adjoining land.”
In this case the Heras fencing is, in my judgement, clearly a new internal boundary for the benefit of the person managing the land. I am satisfied on the evidence before the hearing that the fencing was present on 30 December 2020. Whether or not the fencing was intended to be temporary or permanent is not material although I note that it has in fact been continuously present for nearly five years. I find that the presence of the fencing was sufficient to preclude the land enclosed from being open and on that basis, it should be excluded from the application land.
Given my finding in relation to the enclosed nature of the land within the Heras fencing, it is not strictly necessary for me to consider whether that land was uncultivated or unoccupied, but I shall, for the sake of completeness, address these factors briefly. The parcel is manifestly not cultivated. The presence of the fencing and signs is an indication of an intention to exclude the public. The construction of the platform over the shaft is an indication of occupation. For these reasons I consider that it can be credibly argued that the fenced part of parcel 11 was occupied at 30 December 2020.
With regard to the remainder of parcel 11, I find that it was, at 30 December 2020, open, uncultivated and unoccupied and therefore does qualify for registration.
Overall Conclusion
Having regard to these and all other matters raised, I conclude that the Application should be allowed with the modifications set out in the Formal Decision below.
Formal Decision
I allow the Application subject to the following amendments to the Application map: 
· Exclude the public rights of way as recorded on the Definitive Map and Statement and as illustrated with the appropriate notation on the attached copy extract from the Definitive Map.
· Delete that section of parcel 4 shown hatched red between points A and B on the attached map.
· Exclude from registration any land to the north-east of parcels 7 and 8 lying to north-east of a line drawn from the telegraph pole in the north-west corner of parcel 7 to the rear of the shed shown on the map in the north-east corner of parcel 7 and from the rear of the same shed to the blue gate in the fence as shown indicatively by a pale blue line on the attached map.
· Exclude from parcel 11 the area of land enclosed by Heras fencing around the engine house as shown for the purpose of illustration only by a red circular line on the attached map.


Nigel Farthing		

Inspector
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1. Amended map – 29/09/2025
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[image: Extract of definitive map referred to in paragraphs 56 and 81.]
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