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	Papers on file

	by Harry Wood BA (Hons) MA PhD MIPROW

	appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 25 June 2026



	Application reference: COM/3377367
The land called Gravel Pit, Lower Way, Thatcham 
Register Unit: CL 87
Registration Authority: West Berkshire Council

	The application, dated 22 May 2025, is made under paragraph 7 of Schedule 2 of the Commons Act 2006 to deregister any other land wrongly registered as common land.

	The application is made by Swings and Smiles.
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Decision
The application is granted and the land shown on the plan attached to this decision shall be removed from the commons register.  
Preliminary Matters
1. I am satisfied that I can make my decision based upon the documents submitted by the commons registration authority (CRA), and I have therefore not undertaken a site visit. 
Main Issues
2. Paragraph 7(2) of schedule 2 to the Commons Act 2006 (the 2006 Act) provides that any person may apply to the CRA to remove land from the register of common land where:
(a) the land was provisionally registered as common land under section 4 of the Commons Registration Act 1965 (the 1965 Act);
(b) the provisional registration of the land as common land was not referred to a Commons Commissioner under section 5 of the 1965 Act;
(c) the provisional registration became final; and
(d) immediately before its provisional registration the land was not any of the following: 
	(i) land subject to rights of common;
	(ii) waste land of the manor; 
(iii) a town or village green within the meaning of the 1965 Act as originally enacted; or
(iv) land of a description specified in Section 11 of the Inclosure Act 1845 (the 1845 Act).
3. The CRA explain that Thatcham’s Children Centre was built on the site in the late 1970s, and the site has been leased to the charity Swings and Smiles since 2017. Swings and Smiles now wish to purchase the site, but are reluctant to do so while it remains registered as common land. The CRA highlight the presence of buildings on the site as an “unusual feature of the land”, adding that “no part of this request relies on or is affected by that fact”.
4. The onus of proving the case in support of the correction of the register rests with the person making the application. It is for the applicant to adduce sufficient evidence to show on the balance of probabilities that the application should be granted.
5. I am satisfied that the requirements set out at subsections (a), (b), and (c) of paragraph 3 above have been met. Although the question of the ownership of the application land was considered by the Commons Commissioners in 1973, this does not preclude consideration of the application. The land was provisionally registered on 21 June 1968. 
6. No objections have been received to the application. I must nonetheless assess the application with reference to the relevant requirements set out above. Comments have been received from the Open Spaces Society (OSS) which are referred to throughout the decision.
Whether the land was subject to rights of common
7. The CRA assert that, having “reviewed all the papers presently available” they have found “no evidence that the land was subject to rights of common immediately before 21st June 1968”. The rights section of the common land register for unit CL 87 has been supplied by the CRA. No entries or rights information are recorded. I am therefore satisfied that the application land is not subject to rights of common. 
Whether the land was not waste land of a manor
8. The definition of waste land of a manor arising from the case of Attorney General v Hanmer [1858] is “the open, uncultivated and unoccupied lands parcel of the manor other than the demesne lands of the manor”. For land to be occupied it is considered that there must be some exclusivity of physical use by a tenant or owner.
9. In a statutory declaration of July 1972 the Clerk of Newbury Rural District Council records that the Thatcham Inclosure Award (1852) “vested in the Surveyors of the Highways of the Borough Tithing in the said Parish of Thatcham”, and that by virtue of sections 25 and 67 of the Local Government Act 1894, the land subsequently became vested in Newbury Rural District Council. OSS suggest that the site was “allotted as a surveyor’s pit for road-making materials”. 
10. The CRA have supplied a digital copy of the relevant Inclosure Award. The relevant sections state the following:
And I direct that such allotment piece or parcel of Ground shall be appropriated and used as a Public Quarry for supplying Stone and Gravel for the repairs of the Roads and Ways within the said Tithing […] And I declare that I have set out and do hereby set out allot and award unto the Surveyors of the Highways of Parsonage Tithing of the said parish of Thatcham and their successors forever All that piece or parcel of Ground[.] 
11. The statutory declaration additionally states that the District Council had “received the rents and profits from the said land until the year 1963 and since that date the Council have let the said land rent free”. The CRA suggest this offers evidence that the application land was neither unoccupied nor uncultivated prior to its provisional registration, adding that “the inclusion of waste land in a tenancy of any sort” is sufficient to destroy waste status. While OSS dispute this particular point, they accept that at the date of provisional registration the land had, “by virtue of both inclosure, and the tipping of waste”, ceased to be open, meaning that the application land could no longer be waste land of a manor.   
12. In light of the above, I am satisfied that the application land was not waste land of the manner immediately prior to its provisional registration in 1968. 
Whether the land was not a town or village green 
13. Section 22 of the 1965 Act, as originally enacted, defines a town or village green as: 
land which has been allotted by or under any Act for the exercise or recreation of the inhabitants of any locality or on which the inhabitants of any locality have a customary right to indulge in lawful sports and pastimes or on which the inhabitants of any locality have indulged in such sports and pastimes as of right for not less than twenty years.
14. The CRA state that they are unaware of any Act which allotted the site in question for recreation. They further suggest that use of the land for recreation “would be inconsistent with its past use as [a] quarry and thereafter for grazing”. 
15. OSS highlight that by 1968 the surrounding area had been developed for housing and propose that “it is entirely possible that the land was used by local people for recreation”. However, in noting that the application land was pit-waste land until 1962, OSS accept the unlikelihood “that recreational rights could have been acquired over the land at the date of provisional registration in 1968”.  
16. I find that the evidence does not indicate that the application land was a town or village green immediately before its provisional registration as common land. 
Whether the land was land of a description specified in Section 11 of the Inclosure Act 1845
17. Section 11 of the 1845 Act provides detailed description of categories of land “subject to be inclosed under this Act”. Such lands include stinted or regulated pastures.
18. The CRA argue that the land’s use as a quarry, and the fact it was subsequently let for grazing, “tends to be destructive of any notion that the land ever fell within the required categories”. This echoed by the OSS, who state that the Inclosure Award “did not create the land subject to stinted or regulated rights of grazing” and suggest it is “most unlikely that any such rights specified in s.11 were acquired over the surveyor’s pit”. 
19. The wording of the Inclosure Award makes clear that the application land was allotted for a specific purpose, namely as a quarry for the repair of highways. I am satisfied that this allotment was not for a type of land described in section 11 of the 1845 Act. 
Conclusion
20. Having regard to these and all other matters raised in the written representations, I conclude that the application should be granted. 

Harry Wood
INSPECTOR
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