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	by K Taylor BSc (Hons) PGDip MRTPI 

	An Inspector on the direction of the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 01 May 2026



	Appeal Ref: ROW/3368298                                                                       


	This appeal is made under Section 53(5) and Paragraph 4(1) of Schedule 14 of the Wildlife and Countryside Act 1981 against the decision of West Berkshire Council not to make an Order under section 53(2) of that Act.
By an application dated 27 December 2023 was refused by the Council on 23 May 2025.
The appellant claims that the definitive map and statement of public rights of way should be modified by upgrading part of Footpath KINT/3/1 to a restricted byway (point A to B) and adding a restricted byway (point B to C) as shown on the plan appended to this decision. 
Summary of Decision: The appeal, in so far as it relates to upgrading the footpath to a restricted byway, is dismissed. The appeal, in so far as it relates to adding a restricted byway, is allowed.
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Preliminary Matters 
I have been directed by the Secretary of State for Environment, Food and Rural Affairs to determine an appeal under section 53(5) and Paragraph 4(1) of 
Schedule 14 of the Wildlife and Countryside Act 1981 (1981 Act).
I have not visited the site. However, I am satisfied I can make my decision without the need to do so. The appeal is based on documentary evidence and has been determined on the papers submitted.
A copy of a plan showing the claimed route and some surrounding public rights of way has been included at the end of this decision. Point A to B is part of footpath KINT/3/1. Point B to C formally was a footpath recorded on the Council’s Definitive Map and Statement (DMS) which was extinguished in 1972. Point (D) marks the southern end of footpath KINT/3/1 and, while this section of the path is not part of the claimed route, it is a useful reference point. 
The 1972 Order extinguished the public right of way as identified in the map annexed to that Order. The Order was made under sections 110 and 112 of the Highways Act 1959 which provided powers to extinguish footpaths and bridleways. It did not confer powers to extinguish higher rights. As such if restricted byway rights subsist, these would not have been extinguished by the 1972 Order. 
Main Issues
The original application was made under section 53(2) of the 1981 Act which requires the surveying authority to keep their DMS under continuous review, and to modify them upon the occurrence of specific events cited in Section 53(3).
Where it is proposed that an existing way should be upgraded from footpath to bridleway status, section 53(3)(c)(ii) of the 1981 Act specifies that an Order should be made following the discovery of evidence which, when considered with all other relevant evidence, shows that ‘a highway shown in the map and statement as a highway of a particular description ought to be there shown as a highway of a different description’. The evidential test to be applied is on the balance of probabilities.
The need for an Order to be considered when evidence is submitted in support of a claim that a public right of way which is not shown in the DMS subsists, is dealt with under section 53(3)(c)(i) of the 1981 Act. This provides that a modification order should be made on the discovery of evidence which, when considered with all other relevant evidence available, shows that a right of way which is not shown, subsists or is reasonably alleged to subsist over land in the area to which the map relates. These are 2 separate tests: 
· Test A - Does a right of way subsist? 
· Test B - Is it reasonable to allege that a right of way subsists?
For Test A it is necessary to show that on the balance of probabilities the right of way exists. For Test B it is necessary to show that a reasonable person, having considered all the relevant evidence available, could reasonably allege a right of way to subsist. For the section of the claimed route between points B and C, at this stage, I need only to be satisfied that the evidence meets Test B, the lesser test. It is not necessary that the evidence also meets the higher standard in Test A.
The case in support relies on historical documents and maps only and does not rely on user evidence. I need to consider if the evidence provided is sufficient to infer the dedication of public rights over the claimed route at some point in the past. Section 32 of the Highways Act 1980 requires a court or tribunal to take into consideration any map, plan, or history of the locality, or other relevant document which is tendered in evidence, giving it such weight as appropriate, before determining whether or not a way has been dedicated as a highway.
The application specifically seeks the addition of the route as a restricted byway. I shall examine the evidence as a whole to establish whether a public right of way for vehicles exists along the claimed route. The Natural Environment and Rural Communities Act 2006 extinguished rights for mechanically propelled vehicles subject to certain exceptions set out in section 67 of that Act. In this case, it is not argued that such rights have been saved by any of these exceptions, nor is there any evidence to this effect before me. Accordingly, should the evidence favour vehicular rights, the route should be recorded as a restricted byway.
I shall examine all of the evidence for the entirety of the length of the claimed route, however, ultimately the evidential tests are different and so the main issues are: 
· for section A to B whether, on the balance of probabilities, this section of footpath KNIT/3/1 ought to be shown as a restricted byway; and 
· for section B to C whether a restricted byway is reasonably alleged to subsist. 
Reasons
Discovery of Evidence 
The evidence indicates the extent of the documents which were taken into account when the DMS was first prepared. This includes Rocque’s map from 1761, several Ordnance Survey (OS) maps, tithe maps, and a number of other documents. The Finance Act documents were not available in the 1950s and so these could not have been considered. In addition, it is likely that some of the other evidence, including the OS Object Name Book from 1899, were not considered in the 1950s. The Object Name Book refers to the claimed route as a public road and so this amounts to evidence which has been discovered and needs to be considered alongside all the other relevant evidence. 
Documentary Evidence 
Tithe Maps 
The Kintbury Tithe Map (1841) is a second-class map. The claimed route is shown on the map and not numbered. This indicates that it was unproductive land with no tithe charge associated with it. This map provides evidence for the physical existence of the route. It does not itself indicate the status of the route, but other routes which are similarly shown are public highways with vehicular rights today. 
Only the northern section of the claimed route is shown on the Avington Tithe Map (1838/9) which is also a second class map. The route is not numbered and so this map provides similar evidence to the Kintbury map. The tithe maps only provide modest support that public vehicular rights could subsist. 
Commercial Maps
On Rocque’s map (1761) a route is shown between points A and C depicted in a similar manner to other routes on the map, some of which are now public highways with vehicular rights. On Greenwood’s map (1822-1823), the route is shown with section B to C clearly legible and section A to B is visible but partially obscured by what appears to be the parish boundary. From the explanation key these are depicted as ‘Cross Roads’. Other routes on the map, some of which are now public highways with vehicular rights, are depicted in the same manner. These 2 early commercial maps provide modest support for public vehicular rights. 
The claimed route is not shown on Bartholomew’s maps from 1902 and 1920. It is reported that the route is also not on the later map from 1942, although a copy has not been provided. These maps could be indicative that public rights over the claimed route were not accepted at the time these maps were published. 
Ordnance Survey Maps and Related Documents 
On the Ordnance Survey (OS) Old Series (1830) the route is shown and depicted as ‘Other roads’ in the explanatory key. Other routes which have vehicular highway rights are shown in this manner and so are some routes which have no public status today. 
The claimed route is shown on the 1872-1883 1 inch map. Having regard to the explanation key it appears to be indicated as either a ‘Metalled Road Third Class’ or an ‘Unmetalled Road’. It is not indicated as a footpath. 
The claimed route is shown on the 1873-83 25 inch map coloured in sienna, this is the same as other routes that are public roads today. On the map the route is numbered as plot ‘78’. In the related Book of Reference this is given as a ‘Road’. Plot number 82 (Denford Lane) is also recorded as a ‘Road’. 
The full length of the claimed route is shown on the 1899 25 inch map in double lines (with a mixture of solid and pecked lines). Section B to D is labelled ‘Foot Path’. This indicates that the claimed route was possibly considered to be of higher status than section B to D. 
The claimed route is shown on the 1909 6 inch map as an ‘other road’. Other routes on this map are marked as ‘F.P.’, including section B to D which indicates that the claimed route, at least in terms of its physical characteristics, appeared to be capable of taking vehicular traffic. 
The claimed route is shown on the 1945-47 1 inch map. With regard to the explanation key the route appears to be either a ‘bad’ road or an ‘unmetalled road’. The route is not indicated as ‘Footpaths & Bridle Paths’. 
The OS Object Name Book 1899 records the claimed route as ‘Heath Hanger Lane’ and a ‘public road extending from junction of roads near North Farm to Denford Lane’. The ‘Authority for those modes of Spelling’ includes a ‘District Surveyor’. The primary purpose of the Name Books appears to be to record the correct names and spellings for objects on OS maps. It is possible it had other purposes, but it could not authoritatively record the status of any given highway. Nevertheless, the reference to the claimed route as a public road is likely indicative of its physical characteristics and possibly accepted status at the time. The 1874 Boundary Remark Book, shows the route but provides little else to indicate its status. 
The OS maps provide evidence of the continued physical existence of the claimed route. However, since the late 19th century they have carried a disclaimer stating that tracks and paths shown provide no evidence of public rights. Nevertheless, these maps may indicate the nature of the use of a route that was generally accepted at the time of the relevant survey.
The full length of the claimed route is consistently shown and generally recorded as a road. On the maps which also indicate footpath and bridleways it is not indicated as such. This suggests that at least in terms of its physical characteristics, the route appeared to be capable of accommodating vehicular traffic. Similarly, that section B to D is labelled ‘Foot Path’ on some maps also indicates that the claimed route appeared to be capable of taking vehicular traffic. 
Finance Act Documents  
The claimed route is shown within, and not excluded from, the relevant hereditaments. In the Field Book, claims were made for ‘public rights of way or user’ for 2 of the relevant hereditaments. For these hereditaments, there is also an entry of ‘pfp’ under ‘Restrictions’ with a monetary amount noted. This may be an abbreviation for ‘public foot path’. 
Where a route is shown as being excluded from hereditaments it is a good indication of a public status and likely carriage rights. Where deductions for rights of way are recorded for a hereditament, it likely indicates the presence of lower status (foot or bridle) rights. 
The inclusion of the claimed route within the hereditaments is not definitive evidence that public vehicular rights did not subsist at the time, and there could have been reasons why they were not recorded. For example, a landowner may not have wished to disclose such rights, or through being cautious to avoid mistakenly excluding land. Nevertheless, this evidence does indicate that higher rights across the claimed route may not have existed at the time. 
Handover Map (1929) 
A handover map has been provided which relates to the period where the responsibilities for the maintenance of highways was transferred from rural district councils to county councils under the Local Government Act 1929. Unlike the later requirement to provide a list of streets, the production of these maps was not a statutory function, but they are fairly common. The relevant parts of the handover map shows that the claimed route (and route B to D) are not colour washed indicating they were not maintainable at public expense. Other routes, including what is now the A338, Radley Bottom, and Denford Lane are colour washed. 
The absence of the claimed route being indicated as being publicly maintainable is not evidence that the route does not have higher rights. But it does indicate that public vehicular rights were not considered to subsist at this time. 
Preparation of the Definitive Map and Statement (1950s)
The Parish Claim Schedule and Map has been provided relating to the initial preparation of the DMS. The Schedule Sheet contains both typed and handwritten text. The route is identified as Path No. 3. The nature of the path is noted as ‘F.P.’ in typed print, which is crossed out. There is handwritten text noting ‘B.R.’ which is also crossed out, and a further handwritten note with ‘F.P.’ which is not crossed out. Typed notes relating to the description of the path states: ‘Runs from Radley Bottom near North Farm. S to road between Heath Hanger Copse and Paddock Plantation, along West side of Heath Hanger Copse. Chiefly Grass surface. About 10 ft wide. Could be used as Bridle Path. No obstructions along path until reaching the end near Paddock Plantation, where gateway is placed, leading on to the road.’. The underlining for the words bridle path is hand drawn. In this section of the Schedule there is also a handwritten note stating: ‘Shown as a road on Rocque’s Map of 1761’. 
This section of the Schedule also includes a separated part which relates to a section of path between point B to D. It is noted as ‘3A’, ‘FP’, and given a description which matches this route. 
In the section for recording the grounds for believing the path to be public the following is noted: ‘This F.P. is agreed to by the owners of the land on a small scale map supplied by the estate agent to this Council to assist in compiling information required.’. 
The draft map shows the claimed route (points A to B to C) as a bridleway and section B to D as a footpath. Subsequently the claimed route (points A to B to C) and section B to D were shown as footpaths on the provisional map, and then these routes were recorded with this status on the definitive map in 1954. 
There is no evidence to show the reasons for the decision to downgrade the claimed route from a bridleway to a footpath between the publication of the draft and provisional maps. It is possible this was as a result of objections being made at the early stages of the DMS preparation. However, the noting of the route as a bridleway, the reference to it being shown as a road on Rocque’s map, and the initial identification of the route as a bridleway on the draft map does indicate that at least some of the individuals involved in the Parish Claim and officers of the Council did consider the claimed route could be a bridleway. The recording of the southern section (B to D) as a footpath was consistent throughout. 
Other Documentary Evidence
The claimed route is named as ‘Heath Hanger Lane’ on several of the documents. This is modest evidence that public rights could subsist. However, private routes are also sometimes named in historic documents and so this factor is of very limited weight in support of public rights. 
The documentary evidence indicates that the physical characteristics of the route is such that it is more significant than a route which was only used as a footpath. However, routes which were used with vehicles for private purposes could have similar characteristics. As such the physical characteristics of the route carries very limited weight in favour of public vehicular rights subsisting. 
Conclusions on the Documentary Evidence 
While the evidential test is different for the 2 parts of the route, the evidence itself is equally applicable across the whole of the claimed route. The evidence indicates that the claimed route has physically existed since at least 1761. 
Section B to C (is it reasonable to allege that a right of way subsists)
The earliest evidence is in the form of commercial maps by Rocque and Greenwood, where the route is shown in a similar manner to other routes, some of which are routes with public carriageway rights today. In addition, the Greenwood map describes the claimed route as a cross road. 
The claimed route is shown on all the OS maps and it is generally indicated as a lower status road. Since the late 19th century, OS maps have carried a disclaimer stating that tracks and paths shown provide no evidence of public rights. Nevertheless, these maps indicate the physical characteristics of the route and possibly the nature of the use of a route that was generally accepted at the time of the relevant survey. The claimed route is referred to as a public road in the OS Object Name Book, with the District Surveyor noted as one of the authorities for the spelling of the name of the route. All these pieces of evidence are suggestive that the claimed route could have had public vehicular rights. 
The claimed route was not excluded from the hereditaments in the Finance Act maps. This indicates that vehicular rights may not subsist and it is one of the most significant pieces of evidence against rights subsisting. The remainder of the evidence is not greatly significant either way in determining if public vehicular rights subsisted. The evidence from the Finance Act documentation does not outweigh the evidence in favour of vehicular rights subsisting from the early commercial maps, OS maps and the Object Name Book. When considered in the round, it is reasonable to allege that vehicular rights subsist. 
Section A to B (whether, on the balance of probabilities, this section of the footpath ought to be shown as a restricted byway)
The early commercial maps do indicate that vehicular rights could subsist. However, these maps could record private routes as well as those with a public status. The route is not shown on the later commercial maps by Bartholomew, this may be that by this time the use of the route may have diminished, but also it could be a reflection that public vehicular rights did not exist. 
The depiction of the route on the OS maps and in particular the reference to it being a public road in the Object Name Book is evidence to suggest public vehicular rights may subsist. However, the weight of this evidence is tempered because of the disclaimer that indicates that OS maps do not provide evidence of public rights. 
The claimed route is shown on the tithe maps in a manner that indicates that it is not productive land and subject to a tithe charge. While this could indicate public rights it is not necessarily the case. The lack of evidence of public vehicular rights in the Finance Act documentation and the exclusion of the route as being maintainable by the County Council in the handover map is modest evidence to indicate public vehicular rights may not subsist. 
The evidence from the preparation of the DMS in the 1950s indicate that some involved in the preparation of the DMS considered that the route was a bridleway. They did not, however, go further to record the route as a ‘C.R.F.’ or ‘C.R.B.’ (carriage road footpath or carriage road bridleway) on the schedule sheet where the nature of the path was described. 
In this case there is evidence which indicates that public vehicular rights could subsist and also evidence which indicates such rights do not subsist. Each piece of evidence in favour of the rights subsisting is individually relatively weak. When considered together it is still only modest. When considered in the round the available evidence does not indicate that, on the balance of probabilities, that vehicular rights subsist along the claimed route. 
Other Matters 
The consequence of an Order being made for only section B to C would be that restricted byway rights would end in a cul-de-sac, without connecting to the wider highway network with at least equivalent rights. It has been suggested that, in these circumstances it would be pragmatic to apply the higher evidential test to the whole of the claimed route. 
The section of the route where the lower evidential test is relevant is approximately 1/3rd of the length of the whole route and so it is not an insignificant length. As such it would be inappropriate to not apply the correct test. 
Conclusions
Having regard to these and all other matters raised in the written representations, I conclude that the appeal should be dismissed for the section of the claimed restricted byway shown as A to B on the appended plan. 
I further conclude that the appeal should be allowed in respect of the section of claimed restricted byway shown as B to C on the appended plan. 
Formal Decision
I dismiss the appeal for the section of the claimed restricted byway A to B. 
In accordance with paragraph 4(2) of Schedule 14 to the 1981 Act West Berkshire Council is directed to make an Order under section 53(2) and Schedule 15 of the 1981 Act within 3 months of the date of this decision to add a restricted byway, as proposed in the application dated 27 December 2023 and shown between point B to C on the plan appended to this decision. 
This decision is made without prejudice to any decisions that may be given by the Secretary of State in accordance with his powers under Schedule 15 of the 1981 Act.

K Taylor
Inspector




Plan of claimed route (not to scale)
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