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	Appeal Ref: ROW/3293256              (Appeal route A)                                                     

	This Appeal is made under Section 53(5) and Paragraph 4(1) of Schedule 14 of the Wildlife and Countryside Act 1981 against the decision of Calderdale Metropolitan Borough Council not to make an Order under Section 53(2) of that Act.

	[bookmark: _Hlk70066323]The Application dated 7 June 2017 was refused by Calderdale Metropolitan Borough Council on 20 August 2021.

	The supporters claim that the appeal route, Footpath 51 Ripponden (Hanging Stones Lane), should be upgraded to a Restricted Byway on the Definitive Map and Statement.

	Summary of Decision:  The appeal is partially allowed
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Appeal Ref: ROW/3320526               (Appeal route B)                                                       

	This Appeal is made under Section 53(5) and Paragraph 4(1) of Schedule 14 of the Wildlife and Countryside Act 1981 against the decision of Calderdale Metropolitan Borough Council not to make an Order under Section 53(2) of that Act.

	The Application dated 7 June 2017 was refused by Calderdale Metropolitan Borough Council on 21 February 2023, having been determined on 9 July 2021.

	The supporters claim that the appeal route, Bridleway 61, part of Footpath 51, Footpath 62 and Bridleway 66 Ripponden (Highlee Lane) should be upgraded to a Restricted Byway on the Definitive Map and Statement.

	Summary of Decision:  The appeal is allowed
____________________________________________________________________________


Preliminary Matters
I have been directed by the Secretary of State for Environment, Food and Rural Affairs to determine these appeals under section 53(5) and paragraph 4(1) of Schedule 14 of the Wildlife and Countryside Act 1981 (the 1981 Act). I have not visited the site, but I am satisfied I can make my decision without the need to do so.
The appeals concern applications made by Sheila Greetham of Calderdale Saddle Club, comprising appeal route A, and appeal route B. The appeal routes are connected and have therefore been considered together. Susan Taylor, a volunteer researcher also made extensive submissions for this case, covering similar evidence and making similar assertions. For the sake of conciseness I have referred to them collectively as ‘supporters’ of the appeal in this decision.
In addition to submissions from the supporters and Calderdale Metropolitan Borough Council (the Council), are those provided by Dr A Cunnington and J Cook of Ramsdens Solicitors opposing the applications (who will be collectively referred to as the ‘objectors’ in this decision due to the referral by Ramsden’s Solicitors to Dr Cunnington’s evidence), and M Fincher supporting them.
Hanging Stones Lane (appeal route A) and part of Highlee Lane (appeal route B), expressly points A-B-C-D-E, were the subject of a previous application to the Council in 1997 for the recording of a bridleway. In 1999 a Public Inquiry was held, the evidence examined, and a determination made that Footpath 66 Ripponden (points D-E) be upgraded to a Bridleway, but that no change be made as regards the remainder of the application route (points A-B-C-D). The present applications seek to upgrade points A-B-C-D-E and B-F to restricted byways.
The objectors dispute the descriptions of the routes given by the supporters as to where one lane finishes and another starts, and what footpath number should be quoted for differing sections. Whilst the descriptions are not crucial for determination of this appeal, I accept that this may cause confusion as section B-C overlap both appeal routes. For the purposes of this decision, I will consider points A-B as appeal route A, and points F-B-C-D-E as appeal route B. For ease of reference, attached to this decision is a copy of the plan included in the Council’s submissions which show the routes in question.
The evidence submitted on both sides was substantial. I found some of the supporters submissions disjointed in parts and repetitive in others. I recognise that this is likely a result of the number of years over which submissions have been made and added to, however it did make the evidence unhelpfully difficult to navigate at times.
The sheer volume of evidence for this case has required a focus, in the main part, on the principal and most controversial issues. Whilst I note the comment by Susan Taylor that evidence missing from an Order Decision is not acceptable; to write about every document taken into consideration and every difference of opinion on a case where submissions run into thousands of pages as a result of ‘hundreds of hours of research,’ would be both unwieldy and unnecessary. However, all submissions have been read and taken into account when reaching my decision.
Whilst the names of dwellings have changed over time, I have endeavoured to use the same name throughout, to avoid confusion.
Main issues
The applications were made under section 53(2) of the 1981 Act, which requires the surveying authority to keep their Definitive Map and Statement (DMS) under continuous review, and to modify them upon the occurrence of specific events cited in section 53(3).
Section 53(3)(c)(ii) of the 1981 Act specifies that an order should be made on the discovery of evidence which, when considered with all other relevant evidence available, shows that a highway shown on the map and statement as a highway of a particular description ought to be shown as a highway of a different description.
The evidence adduced for both appeals is documentary and user. As regards the documentary evidence, section 32 of the Highways Act 1980 (the 1980 Act) requires a court or tribunal to take into consideration any map, plan or history of the locality, or other relevant document, which is tendered in evidence, giving it such weight as is appropriate, before determining whether a way has been dedicated as a highway.
As regards claimed use by the public, section 31(1) of the 1980 Act provides that “Where a way over any land, other than a way of such a character that use of it by the public could not give rise at common law to any presumption of dedication, has been actually enjoyed by the public as of right and without interruption for a full period of 20 years, the way is to be deemed to have been dedicated as a highway unless there is sufficient evidence that there was no intention during that period to dedicate it”. Section 31(2) provides that “The period of 20 years referred to in subsection (1) above is to be calculated retrospectively from the date when the right of the public to use the way is brought into question, whether by a notice … or otherwise”.
Dedication may also be examined under common law whereby a right of way may be created through expressed or implied dedication and acceptance. The onus of proof is on the claimant to show that the landowner, who must have the capacity to dedicate, intended to dedicate a public right of way; or that public use has gone on for so long that it could be inferred; or that the landowner was aware of and acquiesced in public use. Use of the claimed way by the public must be as of right (without force, stealth, or permission). There is no fixed period of use, and depending on the facts of the case, may range from a few years to several decades, and there is no particular date from which use must be calculated retrospectively.
As these appeals are concerned with possible unrecorded vehicular rights, it is necessary to have regard to the provisions of Section 67 of the Natural Environment and Rural Communities Act 2006, which extinguished rights of way for mechanically propelled vehicles (MPV’s), subject to certain exceptions. The exceptions do not appear to apply in this case and therefore, should this appeal be allowed, no public rights for MPV’s would exist over the application route.
Discovery of evidence
For the appeals to succeed and for Orders to be made, there must be a ‘discovery of evidence’ to trigger the re-examination of the evidence previously considered, together with the evidence newly discovered, such that the DMS should be modified to record restricted byways along the appeal routes.
In determining the applications, the Council concluded that there was insufficient new evidence of substance to trigger a discovery of evidence. They submitted that the documentary and user evidence previously examined at the 1999 Inquiry was not new. They felt that alleged errors in the 1999 decision should have been challenged by judicial review at the time and that evidence concerning the history and geography of the area was not directly relevant to the appeal routes or their status. They considered that the additional documentary evidence that was new, was limited and added no additional weight or value to the case; for example, another commercial map showing similar details to other commercial maps already considered, was repetition of evidence already deliberated. 
Of the additional user evidence, they were of the view that it was not new, but a repetition of evidence previously considered relating to periods considered at the 1999 Inquiry, or to later periods where there were impediments to use such as contrary signage. The Council further felt that submissions on the interpretation of evidence was not new evidence, but guidance that the supporters wanted to be considered when evaluating the evidence.
The objectors also considered that the test for discovery of evidence had not been met. They felt that documents such as the sewerage plant evidence had already been considered at the 1999 public inquiry and that interpretation of land ownership takes the matter no further. They submitted that the supporters had not presented any relevant, convincing or valid new evidence to support their assertion that the appeal routes should be upgraded.
Mayhew v SSE [1992] 65 P&CR 344 concerned the status of the DMS and its modification through ‘discovery’ of evidence’; It was considered here that evidence to support an order under s53(3)(c) need not be new or fresh evidence. It may already have been in the surveying authority’s possession, but becoming aware of it, or a new evaluation of the significance of it could amount to the discovery of new evidence
As held in R v Secretary of State for the Environment ex parte Riley (1990) 59 P&CR 1 (Riley), ‘if evidence is discovered which is different from evidence originally relied upon […] it does not matter that such evidence does not really add to the weight of the original evidence […] the new evidence was sufficient to trigger off the right to apply for modification of the highway’. In accordance with Riley, the new evidence submitted would therefore constitute the discovery of new evidence, irrespective of the weight it adds to the overall body of evidence in support of the order.
The objectors were of the view that only the new evidence should be examined. I consider that Burrows v Secretary of State for Environment, Food and Rural Affairs [2004] EWHC 132 (admin) (Burrows) is relevant here. In this case, it was held that evidence cannot simply be re-examined but that, ‘there must be some new evidence, which when considered with all the other evidence available, justifies the modification.’ In accordance with Burrows, should I consider that the totality of evidence submitted with the applications (including the documents not previously submitted) support the existence of higher rights over the appeal routes, then a modification order would be justified.
The supporters submitted a substantial volume of evidence including background information together with documentary and user evidence. Whilst of interest and providing historical context, some of the submissions add little evidentially. Nevertheless there was a significant amount of new and additional evidence, including a professional archaeological survey, further pre-history of the area, rate valuations, legal documents, further Constable records, further maps and plans, unseen correspondence relating to the Definitive Mapping Process, documents related to current DMS matters and some further user evidence. 
Albeit the Council and the objectors felt that the new and additional evidence was of insufficient substance to trigger a discovery of evidence, I do not agree. Whilst I concur that there are some submissions of limited evidential value, there is also evidence not previously before the 1999 Inquiry, that could cast a different light upon the documents previously considered and accordingly the interpretations and conclusions reached.
I am therefore satisfied that there has been a discovery of evidence sufficient to trigger a re-examination of all relevant evidence, both new and existing, to determine whether, on the balance of probabilities, the appeal routes should be upgraded to restricted byways.
Reasoning 
Early evidence
Long distance routes
It was the view of the supporters that the appeal routes were of an extreme age, in an area of longstanding human habitation. The supporters considered that both appeal routes were part of early long distance cross Pennine highways. They asserted that the appeal routes would have been used to drive cattle, to transport goods and as a highway route for early cross valley travel. There was much material submitted that talks about the history and development of the area in respect of farming and agriculture, dating as far back as the Mesolithic period.
Attention was drawn to nearby roman fortifications, roman roads and the importance of these in relation to how the appeal routes may have been used. The supporters asserted the appeal routes formed part of a longer network of ways passing northwards through Ripponden in the heart of the Pennines, towards Sowerby Bridge, where the River Calder could be crossed to reach Halifax and Wakefield. Further, that they formed part of a thoroughfare extending from Halifax in Yorkshire’s West Riding to Oldham in Lancashire.
The supporters claimed that a route incorporating appeal route B, branched off one roman road, crossed the river at Kebroyd and connected to the  roman road on the other side of the river. They further considered that the long distance route incorporating appeal route A, would have run along the east bank of the river Ryburn and would have been the only route along the valley before the turnpike road was constructed in the late 1700’s. It was suggested the routes formed an easier alternative to the roman roads in the area, dependent on the direction of travel. The objectors, however, were of the view that the steeply sloping waste in the area of the appeal routes would have been prohibitive, and that travel was more likely along the old roman road via Ripponden.
Annotated maps including an OS map of 1851 and the Definitive Map were provided, showing the alignment of the alleged long distance routes and their relationship with other surrounding public rights of way. Considering the long distance route from Sowerby to Ripponden, the 1851 map does not show the route for its most part. Only the north and south ends are depicted between parallel lines. The rest of the claimed route is not shown, albeit the outline provided by the supporters appears to follow contour lines or land boundaries.
It would seem from the Definitive Map that undepicted parts of this claimed long distance route are now recognised as footpaths, however significant swathes of the middle section were not shown on any pre-1800 maps. Whilst later maps from the 1850’s show parts of this route, this was some time after the peak of packhorse transport and so is not supportive that such a route was historically important.
There appears to be some LIDAR evidence of holloways in the general local area of the appeal routes. Dr Ibbetson, a geoarchaeologist who submitted evidence concerning the archaeology of the routes, described a ‘hollow way’ as an ancient highway (in Yorkshire likely to have been in use from the 8th century onwards) used for trade, business and daily activities. Such ways were usually lined with coppiced trees and/or bushes to prevent livestock from straying, when being driven to market. Holloways declined in the late 1200’s when the busy routes became ‘Lanes’, ‘Gates’ or ‘Roads,’ and those less well used, fell into disrepair.
According to W.B Crump in his 1927 book on ancient Pennine highways, and Dr Ibbetson, early routes would have been along hilltops and high ground, with only occasional dips down to the valley. Crump refers to networks of highways and moorland shortcuts, referring to general areas such as Norland. However there are no direct references to the appeal routes and it cannot be ascertained with any conviction that they were the routes used and referenced by him. Nor is it evidenced that appeal route A was the only route along the Ryburn Valley on the east side of the river. As suggested by Crump, there were a myriad of routes across the Pennines.
Ultimately I agree with the objectors concerning these possible longer routes between towns. Whilst there does appear to be some LIDAR evidence of holloways in the area around the appeal routes which might support what is a well-reasoned hypothesis, other evidence is very limited generally, and as such does not provide a strong argument that these alleged long distance routes were of great importance.
Archaeological survey
According to Dr Ibbetson, who reported on the landscape archaeology of the area around the appeal routes, based on a 2 hour site survey and photographs, Ripponden was an ancient farming settlement, with the Old Bridge Inn dating back to 1304.
Her survey pointed out large blocks that suggested orthostat walling existed along both appeal routes, as well as overgrown coppiced holly trees, which she felt indicated likely drove ways of an age of at least pre-1600’s, probably forming part of longer routes. She explained that evidence of wood pasture and wood banks indicated livestock farming from around 1300-1600 AD. She concluded that appeal route A was of great age and would have been used by local people from the 1300’s onwards. With regard to appeal route B, she also considered that it was very old and part of a packhorse and drover route through the South Pennines.
The objectors pointed out that the opinion of Dr Ibbetson appeared to be generally based on the age of the walls, which they felt could just as easily have been supporting walls not associated with the appeal routes, bearing in mind the severity of the topography, especially along appeal route A.
They further felt that no evidence had been provided by Dr Ibbetson to support the claim that the appeal routes were part of long distance drove routes. They considered that the opinion voiced by Dr Ibbetson was vague, unfounded and provided no clear, convincing additional evidence regarding the purpose, maintenance, public status or early existence of the routes.
Whilst I accept this view, what can be drawn from the survey is that it would appear that the appeal routes may be of a great age, however this does not necessarily mean that public rights existed along them, or that they formed through routes at that time.
Church attendance
Attention was drawn to the Domesday Book of 1086 recording settlements in the general area. From this the supporters were of the view that as well as the appeal routes forming the means of travelling between settlements, they would also have been used for attending church services, which they stated as being mandatory in early times.
In respect of ecclesiastical attendance, the supporters advised that records show that all residents in the Halifax Parish had to attend church in Halifax, albeit from 1260 those in Soyland would have attended Elland Church. The supporters felt that these residents would have used appeal route B to have travelled to church.
The first church was built in Ripponden in 1464 and it was the view of the supporters that the congregation would have travelled along the appeal routes to attend this church also. However objectors pointed out that the first mention of a dwelling on the east bank of the river was in 1473 and that no evidence had been presented to show who the congregation would have been and where they had travelled from.
Whilst the appeal routes may have been used for attending church, there is no firm evidence of this. Considering the immediate locality, in a general point made by the supporters, they acknowledge that the farms were ‘generally small and scattered around the hillside, for rarely could anyone make a living out of this poor soil and challenging climate.’ Following the advent of Little Haven in the late 1400’s, it is notable that by 1800, only four dwellings appear to be in the locality of the appeal routes. Whilst it Is also the case that the supporters felt settlements further afield would have utilised the routes for church attendance, this is not evidenced. According to the objectors the Barkisland and Ripponden area showed a population of only 72 in 1379 and that in 1851 the Barkisland population was just 16.
Mills
Remaining in the middle ages, the supporters considered that in and around the 13th Century onwards, local residents that were the tenants of the Earl of Warren, who owned the land in the area at that time, were expected to take their corn, and in later times raw materials for cloth, to the Lords Mill on the west side of the river. They considered that the appeal routes would have been utilised for this purpose. Attention was drawn to Court rolls of the time wherein it was referenced that residents of nearby local villages were being fined for not using the Lord’s mill.
In opposition, the objectors considered that much of the area on the east bank was manorial waste at that time, with a very low population. They pointed out that the first dwelling in the area around the appeal routes was not until 1473 and that the nearest tenants of Earl Warren on the east bank were in Ripponden and Barkisland, further south. They asserted that few, if any, residents would need to get to the west bank to access the mills.
The oldest mill, first mentioned in 1275 was referred to in articles from 1933 and 1934  where the author said it was hard to locate its exact site. Mills that existed post this period are shown on a map accompanying the articles. Soyland and Kebroyd mills were depicted on the west bank of the river.
I accept that appeal route B could have provided access to the east side of the river for traffic going to and from the mills, albeit there were likely more accommodating routes, such as via the bridge at Ripponden, given the steep landscape in the area and just a ford to cross the river. The 1999 Inquiry acknowledged the existence of mills, but considered the supporters assertions of use of the appeal routes to reach them was speculative. Whilst I agree that there is no firm evidence confirming the supporters assertion in this earlier period, later evidence does support the suggestion that use of appeal route B for travelling to and from the mills may have taken place.
Between 1500-1800 as the local cloth industry developed, the supporters felt that the use of pack horses would have increased in the area and certainly the map from the Mills of the Ryburn Valley show that there were a plethora of mills on the west bank of the river in the mid 1800’s. It was the view of the supporters that the appeal routes, specifically appeal route B, on the east bank would have formed part of the highway network for these packhorses on their way to Leeds and the Aire and Calder Navigation.
The will of Samuel Hill, a local cloth producer, in 1759 notated his wish to ‘erect and finish in good substantial and workmanlike manner at Kebroyd ford a stone bridge of two equal arches of sixty feet wide between two springers and five yards in breadth’. This was for ‘better passage of the Water in great floods’ and was to be built with proceeds from his estate, albeit it appears it was never built.
The objectors felt that the bridge was never meant to be built and was a ruse to disinherit Samuel Hill’s son, however this is speculative. The will is vague about location and any public purpose of the bridge, but it is likely that it is the same location as the ford in question, which in turn is suggestive of the ford existing in the 1700’s. Samuel Hill was one of the largest cloth producers and employers in the Soyland area, as stated by the objectors, and would have wanted reliable routes for business purposes. With this in mind, if he only used Ripponden Bridge to cross the river, why put in his will a direction to build a significant bridge at Kebroyd? Whilst it might have been a ruse to disinherit his son, it is more probable in my view that the purpose was, as Samuel Hill stated, ‘for better passage of the water in great floods.’
The supporters were of the view that the bridge was to enable woollen cloth to be carried to Leeds and Hull by cart rather than packhorse. It was felt that appeal route B provided the only crossing point over this part of the river, at Kebroyd ford, offering a more direct route, with both watering places and alehouses, as part of an onward route to Leeds.
The later sale of Samuel Hill’s land in 1872 to the Wheelwright family, incorporating land around appeal route B, contained a condition that carts and carriages from Thorpe Mill should be able to use the route from the turnpike and through the Highlee fields region. This indicates that the route was clearly capable of taking vehicular traffic but is  unclear as to the status of any public rights.
Conditions attached to the sale of the lands owned by the late Samuel Hill notated that the purchaser was to repair and support fences and also the ‘gate’ entering Highlee Wood. In alignment with the opinion of Dr Ibbetson, the supporters considered that a ‘gate’ referenced a highway.
Manhold, a book by Dr Bentley written and published in 1941, was used by the supporters to support their claim of the use of appeal route B. Manhold is a fictional novel based on the life of mill owner Samuel Hill. A route mentioned by the character talks of a path by the river to Kebroyd, however, being a fictional work, I do not consider that this comprises factual evidence of the appeal route.
Court Rolls
Some of the Court Rolls submitted in evidence do add a mild degree of support to the suggestion that appeal route B was used by the public.
The court rolls for the 13th century refer to townships such as Barkisland and Bottomley not using the Soyland Mill ‘for withdrawing suit from the mill’. Whilst this confirms as previously referred to, that residents from the area would have been required to attend the mill, it does not provide evidence of how they would have reached it. That said, the Kebroyd ford was very close by and accessing it via appeal route B would be a logical choice. Use of appeal route A in such an endeavour makes less sense, as to the south of appeal route A was a bridge and an easier route to the mill.
Further court rolls contained entries relating to locations that were not the appeal routes, but that formed connecting routes as part of the long distance cross Pennine highways alleged by the supporters. One instructed a resident of Sowerby to repair her fences adjoining the highway from a messuage called Stubbin to Kebroyd ford and keep the same in sufficient repair. Whilst this is suggestive that Kebroyd ford was utilised as part of a highway, it is very lightweight evidentially.
Another court roll detailed a discrepancy of numbers of cattle in Sowerby which resulted in all cattle having to be driven to Wakefield. The supporters considered that appeal route B would have enabled this journey, however there is no actual evidence that this was the route used. It was the view of the objectors that a herdsman would not take his cattle across a stony waste scarp when a roman road and a bridge at Ripponden were available a little further south.
Daniel Defoe
Records of Daniel Defoe and his travels to the Halifax area in the 1700’s formed part of the evidence submitted. The supporters considered that he travelled up Moor Bottom Road and along part of appeal route B, heading to Highlee Clough and then on to Sowerby Bridge, utilising part of the long distance north to south route alleged by the supporters. By contrast, the objectors were of the view that no such route existed prior to the Inclosure Award which was a century later and that Daniel Defoe likely followed the road shown in the 1720 Warburton’s Map.
Of interest, on the Inclosure Award, Moor Bottom Road is coloured in the same manner as other recognised public highways and a public footpath was awarded from Carr Laithe to Highlee Lane, so there must have been public rights across Moor Bottom Road to access the footpath. I accept that these highways didn’t just start to exist at the point of the Inclosure Awards, as some are shown on older maps, nevertheless the assertion that Daniel Defoe used part of appeal route B is hypothetical and as the objectors pointed out, the supporters do not provide any evidence to back their assertion.
Constables’ records
It was the view of the supporters, that during the 17th and 18th centuries, to which these documents relate, including during the English Civil War period, the constables assisted and controlled vagrants and travellers (paupers) including the sick and wounded soldiers, who wandered from place to place with no visible means of support. They were directed/passed through the local townships such as Barkisland, Erringden and Rishworth and the supporters suggested that the appeal routes would have been used. However the Constables’ records do not detail the routes used and as pointed out by the objectors, make no reference or mention of the appeal routes. As such they cannot be reliably attached to use of them.
Quarter Sessions 1765
An indictment detailed Ripponden Bridge being ‘ruinous…and in want of repairs…    and that travel along it was not without ‘great danger.’  The supporters considered that in such times the ford at Kebroyd would have been used instead. Whilst this may be true, it is not evidenced.
Conclusions on early evidence
Overall, the supporters felt that the appeal routes had served the local people since at least the 13th century perhaps initially on foot and by horseback, then by packhorses and as a drove route. They felt that by the end of the 18th century the appeal routes were used by carts, as demonstrated by the conditions of sale of Samuel Hills lands, albeit it is unclear whether this use was private as suggested by the condition of the will, or public.
By contrast, it was the view of the objectors that the appeal routes were of more contemporary times. The objectors agreed that the land east of the river Ryburn from Ripponden Old Bank north to Highlee Clough belonged to the Earl of Warren, but considered that the area in which the appeal routes sit was waste of the manor in 1068, and continued to be waste in the 1500’s, perhaps even up to the late 1700’s or early 1800’s.
It was pointed out that very few residents lived in the area and that the land for appeal route A and for part of appeal route B was on a steep scarp, that in early times would have formed inhospitable terrain. Attention was drawn to the fact that the first dwelling was not mentioned in records until 1473 and that that there was no evidence of any public routes across what they considered to be the waste. The objectors drew attention to that when Carr Laithe was built in 1713, the access road was from the east not the west. If there had been a well-used packhorse route along appeal route A, they considered it would have been convenient to connect to that. They further considered that the appeal routes did not even connect to each other until the 1870’s.
Accordingly the objectors were of the view that much of the early evidence was speculative and unfounded assertions with no convincing evidence to back up the claims. They drew attention to the fact that the origins of the routes as circa 11/12th centuries were dismissed by the 1999 Inquiry and felt that there was no additional evidence that was convincing to the contrary. Whilst they acceded that there were undoubtedly a great number of packhorses in the 16th to 19th centuries, the objectors submitted that there was no evidence that the appeal routes were used by them, or for moving cattle to market or by other travellers.
The earliest historical evidence does not specifically refer to the appeal routes. Whilst historical volumes and articles are cited, these talk in general about travel in early times, but do not directly mention the appeal routes. Whilst application of generalities might be able to be associated with the appeal routes, they are not evidence that they actually existed at that time, or that vehicular public rights were held over them if they did. That said, as general background information, I found the submissions helpful in providing both context and depth.
The alleged long distance routes are also well researched and well-presented, but again as they are theoretical, they hold little weight in respect of use of the appeal routes. Although the mapping has not yet been explored, I would have expected such important routes to be depicted on early mapping. Whilst this does not mean the routes did not exist, their absence from early maps does not support the claimed importance or use of the appeal routes.
The archaeological survey was informative and suggested that the routes were very old, and likely used for droving. However evidence of wood pasture and wood banks indicating livestock farming around appeal route A from the 1300’s is not evidence of public vehicular highways. The orthostat walling which was stated to be suggestive of drover routes in the 1600’s holds a little weight, although as the objectors stated, it is possible that the orthostat walling were merely supporting structures due to the topography of the landscape, or that the routes were just tracks for the farmer, that may not have even connected to each other.
Whilst I find no factual evidence to support the assertions that the appeal routes would have been used to attend church, there does appear to be some merit in the supporters assertions that appeal route B may have been used for travelling to and from the mills sited on the west bank of the river in later times. Samuel Hill’s will of 1759 and the later conveyance of his land in 1872 do suggest that appeal route B may have been considered an important route for traffic to and from the mill, albeit whether such use was by the public is not so clear. Court rolls of the similar time are suggestive that Kebroyd ford was possibly public.
Later documentary evidence and mapping evidence
Albeit the supporters considered the appeal routes were extremely old, the objectors were of the view that the origin of appeal route A was in the mid 1700’s when the Horton family began quarrying stone at Hanging Stones Lane. They considered that an occupation road from Old Bank north to and only up to, the quarry was established, with retaining walls built on both sides due to the steep landscape leading down to the river. This is when they considered that the walls came into existence. They felt that appeal route A only extended further north once Far Hangingstones was built around 1790. The house that is now called Hanging Stones was built on the site of the disused quarry and the objectors considered that the appeal route then ended as a cul-de-sac route as they felt was shown on the Inclosure map, south of Carr Laithe. In support of their reasoning, the objectors pointed out that the first documented reference to appeal route A was in the Inclosure Award of 1815.
Turning to appeal route B, the objectors considered that the western end originated from the Inclosure Award of 1815 as a new road set out from Scammonden Road, heading west towards the Wheelwright’s boundary where it ended at an obstruction and then continued west as a footpath to Little Haven. From there it ran south towards an elbow where it turned sharply north-west towards the river. They submitted that there was no through connection to appeal route A at the time.
The objectors felt that the situation changed with the appeal routes in the 1870’s with the coming of the railway. They considered that the associated railway works realigned and connected the cul-de-sac on Hanging Stones Lane so that appeal route A became a through route to appeal route B.
Ogilby Maps 1675 and c1720
Whilst the supporters maintain that appeal route A has the characteristics of a 13th Century highway, its first depiction in the historic mapping is said to be indicated on Ogilby’s 1675 Map of Britannia which records the road to “Sorbi” or Sowerby leaving the Lancashire road, the location/destination of which, the supporters say, can only be the appeal route. Ogilby’s improved Britannia of circa 1720, an ‘actual survey of all the direct and principal cross roads,’ similarly depicts a route in this location, but gives no destination.
The objectors dispute Ogilby showing appeal route A, which was a view also held by the Inspector at the 1999 Inquiry. They considered that the stub showing the turning into what the supporters thought was appeal route A, was likely to be a different road nearer the top of the hill. I concur with this view, as the stub appears to be in the wrong position for where appeal route A should start and is more likely to be Moor Bottom Road. The 1720 map shows Ripponden Church and it was the view of the supporters that the reason the stub was shown on its position on the map was so that the church could be shown enlarged on the map, being an important feature of the time. Whilst this could be the case, only a stub of a route is shown and it is very unclear as to whether this could be appeal route A. Warburton’s Map of the same year does not show appeal route A or appeal route B. Other maps of the 1720’s such as Hinton’s and Bowen’s were also of little help.
Jeffery’s Maps of the 1770’s
The 1771 /1772 and 1775 Jeffery’s Maps of Yorkshire do not show appeal route A. The maps do not show appeal route B as a whole entity, but there is a possible depiction of part of appeal route B. The maps do seem to illustrate a possible meandering route, roughly aligning with Moor Bottom Road and running close to Carr Laithe, which was in existence from the 1600’s and was shown on the later Inclosure map as being accessed from Moor Bottom Road. The meandering line then appears to head in the direction of Little Haven before turning east, south of the property.
Little Haven was a building constructed in the late 1400’s and located near the approximate connecting point of both of the appeal routes, but the maps do not show any access routes around it. I accept that smaller roads would not have been shown on this map, although it was the objectors view that the map had the space to show them. Nevertheless, it is somewhat likely that some sort of route would have been needed to access Little Haven, as suggested by the supporters.
It would appear that the easterly curve of the possible meandering route, south of Little Haven, does show a similar alignment to some of appeal route B that forms part of Highlee Lane. The Inclosure Award map does appear to align with this possible route shown on Jeffery’s maps, suggesting that this meandering route, if that is what it is, may have been an old road before the advent of Scammonden Road. If this were to be the case, it would have been a direct route to Ripponden and a more likely route for early use by travellers heading south than appeal route A. 
I cannot be certain however, that the meandering line described is not simply a line showing a boundary between land types, rather than a route for travel. Ultimately, Jeffery’s maps are not supportive of the view of the supporters, that the appeal routes were ancient and well used vehicular ways.
Barkisland Inclosure Map and Award c 1815
These documents clearly show appeal route B heading west to Little Haven. The eastern end is coloured and appears to have been awarded as a public bridle road, an occupation road and a private carriage road. A double pecked line is shown at the eastern end of appeal route B, which the supporters submitted was an old onward east to west route to the main turnpike road.
 The commissioners noted that this awarded road commenced at the eastern end of an ‘ancient lane’ near to Little Haven, where a line can be depicted across the route. This line perhaps depicted part of a land boundary as it is not shown on later maps, albeit the objectors considered it was an obstruction and that the awarded bridle road was a new route over previously empty wasteland.
The ancient lane in the Inclosure Award, which forms the current Footpath 62 was not coloured in on the Inclosure Award, as it appears to have fallen outside of the Commissioners jurisdiction. The objectors felt that this meant that there was no connecting highway to this ancient lane prior to Inclosure, however it seems improbable that an ancient lane had just stopped at that point. What is clear is that a public bridle road and private carriage and occupation road was awarded, that connected to this ancient lane. Whilst there is a well along the awarded route, it is my view that the bridle road likely continued along the ancient lane. The objectors were of the view that all this signified was that the ancient lane was in existence prior to the Inclosure Award and was not evidence of public rights. They pointed out that the Inclosure Award only awarded public bridleway rights, the carriage way rights were stated to be private. Whilst this is true, the supporters pointed out that within the Award, Old Bank and Rishworth Road were also awarded private carriageway status, yet the supporters felt that they were clearly public roads at the time.
The award set out several public wells defined as ‘Public Wells, Pools or Watering Places hereinafter mentioned as and for Public Watering Places for Cattle.’ While acknowledging the number of wells, the objectors felt that the wells on appeal route B only served a few nearby farms, albeit the award directs that ‘all and every the inhabitants of the said Manor and Township of Barkisland shall and may enjoy all and every the privileges and advantages of Watering their cattle at the said several Wells, Pools or Watering Places and of fetching and carrying away and using the Water…in such and like manner as they have hereto done and been accustomed to.’ The supporters considered that to use the wells everyone was entitled to drive a cart to them.
At Little Haven, a route is shown southwards from point C to point B of appeal route B. At point B, a clear line is shown heading north west, albeit this peters out as it heads towards the river crossing. A double bounded route is shown leading to the river from the west bank to the location where appeal route B would likely have crossed. Whilst it was the view of the objectors and the 1999 Inquiry that appeal route B did not cross the river at this time, I do not agree, as there would then be little need for the onward spur that is so clearly shown on the western bank.
The depiction of appeal route B as a bridle road joining an ancient lane seems suggestive of onward public bridle rights from that awarded by the Inclosure, but in considering higher rights, it seems odd that a possible public vehicular route crossing the river is not clearly depicted on the east bank. This was also the view of the objectors who pointed out that there did not seem to be a clear through route for vehicles.
The award was not concerned with appeal route A, however the route is clearly shown heading north from the Ripponden area until parcel 50 is reached. From here, the bounded double lines change to what looks to be a single dashed line which then appears to stop at parcel 21, south of the elbow at point B on the application plan.
A dashed line may be present to the west of the parcel indicating a possible onward route in the form of a footpath or bridleway, but certainly nothing that implies a substantive vehicular route connection to point B. The objectors considered such depiction indicated only a narrow track which aligns with the view of the Inspector at the 1999 Inquiry, and is also my view. By contrast the supporters considered that as appeal route B was described as an ‘ancient lane’ in the Award, it followed that both appeal routes must have enjoyed the same status, it being unlikely that travellers would have turned back had there been a change in public rights.
However, I am not persuaded by this argument. I consider that appeal route B headed towards the ford, as previously suggested by the supporters, giving access to the west bank of the river and the mills. Appeal route A, if it did connect to point B at this time, was far less defined at its northern end according to the Inclosure map.
In support of this view, the Award did set out a public footpath from Carr Laithe, leading southwards ‘into the north end of Hangingstones Lane.’ If the northern end of Hanging Stones Lane was considered to be south of Carr Laithe, this is not supportive of any continuation of appeal route A, north of this point being an important public vehicular way at the time.
Greenwood’s maps 1818, 1828 
Greenwood’s circa 1818 map of Yorkshire does not appear to show the appeal routes, however the 1828 map shows both routes as uncoloured bounded tracks, seemingly part of the highway network, connecting with routes heading north towards Sowerby Bridge, and also east to west. The key to the map identifies the appeal routes as ‘cross road.’
Referring to Fortune v Wiltshire County Council  [2010] and the later appeal court of 2012, the supporters drew attention to the fact that a road described as a cross road on a Greenwood’s Map was found to be supportive of an ‘emerging picture’ of an established thoroughfare in that particular case.
Attention was also drawn to The British Parliamentary Paper of 1837 wherein the supporters considered that it showed cross roads as second only to turnpike roads. In turn they felt this was unequivocal in its meaning on early maps, that a route depicted  as a cross road was a public vehicular highway. However whilst portrayal in this way on certain early maps may be indicative of a public vehicular route, the supporters did acknowledge that this assertion was ‘not unequivocally proven.’
The objectors stated that Greenwood’s maps were commercial but without the evidential value of the Inclosure Award and the OS Maps that started in 1840. Whilst I agree that they do not hold the same evidential weight as other documents, such early commercial maps would have been the method by which many travellers would have directed themselves. This was a view taken by the judge in Hollins v Oldham [1995] albeit talking about a different cartographer from a slightly earlier time period. The value of commercially sold maps relates on their provenance and their interaction with other maps, documents and evidence of the time, and as such should be assessed on the merits of each individual case.
Myers’ map of Halifax 1834/5
Myers’ map shows both appeal routes as uncoloured bounded tracks, open to the highway network and with other routes connecting to them. It does not show a clear link directly to the river, as the bounded lines finish next to the woodland leading to the river. This part of the appeal route is likely to have been a rough track through the woodland, albeit the adjoining western end of appeal route B on the other side of the river is shown as an onward connection. A track appears to be shown now linking Carr Laithe to appeal route A.
The Map Reference provided by the supporters indicates the routes are shown as ‘cross roads.’ The supporters maintain they provided a convenient link to other settlements avoiding an otherwise lengthy detour prior to the establishment of the turnpike road. In addition, they argue this map has (previously) been acknowledged by the Council as of significant evidential value showing the public carriageway network of the whole Parish at the time of the first Highways Act of 1835, when existing highways became maintainable at public expense. However the objectors pointed out that within legal advice sought by the Council in 1998, the advice returned was that the map was not determinative of public status.
The Hollins v Oldham judgement in 1995 is relevant here, wherein a similar map of a similar time was considered by the judge to hold weight in the determination of a disputed road, also shown as a ‘cross road’. As such, I accept that this map and Greenwood’s map do hold a limited evidential weight.

Other maps of the time
A map of Green Withens Clough reservoir plans 1837 shows both routes between double parallel lines, albeit the northern end of appeal route A and the western end of appeal route B appear to change in character where they pass the woodland. While it was the view of the supporters that such a map would not show footpaths, I agree with the objectors in that this map is not proof of public rights.
Referencing Hobson’s County map of Yorkshire 1847 which it is said shows only turnpike roads and ‘cross roads’, the latter the supporters argue, is equivalent to today’s public roads or restricted byways. Both appeal routes are shown as bounded routes connecting with the highway network, albeit no clear route is shown to the river, even though the river crossing is clearly shown.
Of Interest, some photographs were submitted in evidence that show the remnants of a stone path just west and also just east of the ford. I agree with the supporters that it seems unlikely that such a metalled surface would have been provided purely for pedestrians.
Ordnance Survey (OS) maps
The appeal routes are depicted as bounded tracks together with connecting ways on the First Series OS map (1843-4). ‘A Key to Maps’ by a former Director General of the OS, published in 1936, indicates that footpaths were not shown on the first edition of the OS 1-inch map.
The OS map published in 1854 depicts and names Highlee Lane as a bounded route connecting with others. A well is marked along the route. The Kebroyd ford is also shown, marked as ‘Stepping Stones’ along with an approach to it from the west side of the river. Appeal route A is also shown and named Hanging Stones Lane. The northern end of this route is shown of a different character to the southern end, and the same is true of the western end of appeal route B.
 A rifle range was shown on the OS map next to appeal route A and the objectors felt this indicated that there were no public rights along this stretch. They considered that the Wheelwright family, who owned the land would not have given permission for live ammunition training to be carried out on a public way. There is no evidence to say this was the case and it was the view of the supporters that the rifle range was where soldiers were trained and this would have generated a great deal of traffic. Ultimately the presence of a rifle range is not evidence of the lack of a public route.
The OS 1894 map depicts both appeal routes in full, showing the effects of the railway       construction in 1870. The routes are continuous, named, and bound between double lines for their most part, with the exception of the far western section of appeal route B, which changes to dashed lines as it heads north westwards towards the river.
The 1894 25-inch map extract shows both appeal routes colour washed and with some  shading apparent to the south or east side of the lanes. The supporters drew attention to various document sources on the matter of shading on OS maps and it was their view that the shading from 1884 indicated metalled public roads for wheeled traffic kept in good repair by the highway authority. By contrast the objectors considered that the appeal routes were not main or district roads and were of the view that the shading on OS maps were representative of a second class road kept in good repair and gave no indication of status. I agree that shading was to differentiate different classes of roads, however the sources I am directed to, do not unequivocally say that this meant they were public.
OS maps from the early 1900’s show several wells on appeal route A. The first and most southerly was the town’s well, as confirmed by the Barkisland UDC minutes of 1897 wherein it talks of placing ‘an iron grate in front of the public trough at Hanging Stones Lane’. The supporters felt that the wells were for the use of passing traffic and for local residents as set out in the Inclosure Award, and that the public would have used horse drawn carts to carry water home. While I accept this view, it is questionable that many of the residents of Ripponden would have been wealthy enough to have had carts at their disposal.
The 1907 OS map shows both appeal routes bound between double lines and shaded on one side in several places, except for the far western section of appeal route B, which is shown changing in character to dashed lines on its approach to the river. In 1914, Soyland Urban District Council referred to the dangerous condition of the private road between Alexander Bridge and the Main Road and that the owner should be requested to ‘repair the same forthwith’. This is suggestive of public rights along the route, albeit the objectors point out that the depictions of the OS maps did not appear to indicate a vehicular right of way reaching the river.
OS maps tend to be accurate with what they portray and the maps before me appear to be no exception, however their purpose was to provide accurate mapping, not ascertain public rights. Since the late 19th Century, OS maps have carried a disclaimer that tracks and paths shown provide no evidence of the existence of public rights albeit they can be helpful when viewed along with other evidence.
Railway records	
The Railway Clauses Consolidation Act 1845 enabled existing roads, public or private, affected by the railway to be replaced. ‘If in the exercise of the powers by this of the special Act granted, it may be found necessary to cross, cut through, raise, sink, or use any part of any road, whether carriage road, horse road, tramroad or railway, either public or private, so as to render it impassable for or dangerous or extraordinarily inconvenient to passengers or carriages, or to the persons entitled to the use thereof, the company shall, …cause a sufficient road to be made instead of the road to be interfered with…’.
There were three railway plans for a branch line from Sowerby to Ripponden, running alongside appeal route A. The earliest dated back to 1845, which was soon discarded in favour of new proposals which received Royal Assent in 1865. A further revised project was approved in 1870, which was the one that was ultimately constructed.
Only the earliest plans refer to any ownership of either appeal route being vested in the surveyor of highways, however these were superseded by two later plans. In the later documents, there are references to bridle roads, with appeal route B between points F-B being described as an ‘Old Bridle Way.’ This would suggest that points B-C and points C-D were of the same status, otherwise appeal route B would be a cul-de-sac bridleway at both ends. The 1870 plan also described part of appeal route B as ‘Bridle road’ and between points B-C  as ‘Occupation Road or Bridle Way’. Heading south on appeal route A, it is described as ‘Road’ and lies within landholdings. References to ‘Road’ are not described as private or public, albeit the supporters felt it was open to the surveyor to differentiate between the two.
The 1865 plan only shows a route bound between double parallel lines leading up to Little Haven from the direction of the eastern end of appeal route B, then turning south to point B on the plan, and joining at that point to a track denoted by double dashes heading north west to the river between points B-F. The track appears to change in character as it nears the river, reverting back to double parallel lines and splaying out as it reaches the river. On the accompanying Book of Reference, this part of appeal route B is described as an ‘old bridleway.’ A route is clearly shown on the other side of the river, also depicted between double parallel lines heading towards point F.
Plot 13, which encompasses appeal route B between points B-C, is referenced ‘Occupation road or bridleway’. A track is shown heading southwards on the line of appeal route A, and whilst it then stops, which the objectors considered as evidence of there not being a through route down towards Ripponden, it could also be that it fell outside the line of deviation and as such was not relevant to the plan. Plot 32, which describes appeal route A south of Carr Laithe, is labelled in the Book of Reference as ‘Road, well and stream’. Just north of this, plot 27 also appears to contain the word ‘road’. Plot 40, nearer the southern end of appeal route A also references ‘roads’. Plot 9 which covers points F-B of appeal Route B and possibly points C-D also, is referenced ‘woods, footpaths, bridle roads, streams and River Ryburn’.
The Lancashire and Yorkshire Railway Bill Session 1870, dated 1869, plans and sections relating to the ‘Extension of Ripponden Branch’ concerning appeal route A, describe it in the book of reference as ‘Road’ and ‘Occupation road or Bridleway’ owned (in full or part) by John Wheelwright (number 13 on the plan). Appeal route B (Highlee Lane) is described as ‘Bridleroad.’
Elsewhere on the plans, an unrelated route is described as a ‘Private road’ which the supporters consider intentionally distinguishes between a public and private road. While I accept this observation, plot 43, which is a recognised public road today is referenced as ‘Highway’ and comes under the ownership of The Local Board of Health of Barkisland.
The railway construction particularly affected the northern section of appeal route A, as well as destroying part of a medieval settlement (Little Haven) and much of the two intersecting lanes. Beyond Hangingstones Farm, it was moved eastwards. From Little Haven, south towards Far Hangingstones Farm, a wide stone walled lane was constructed. Appeal route B was affected between points F-B, resulting in a bridge being built over the railway wide enough for the passage of two carts/carriages to pass.
The objectors were of the view that appeal route A was not depicted as a through route until 1870, as part of the railway proposals, when it was extended to meet the railway bridge further north. Whilst the supporters disagreed with this view, in one piece of early evidence submitted, the supporters had stated, that prior to the construction of the railway and the new sections of road, a traveller may well have turned right at Carr Laithe when heading up appeal route A  as ‘to carry straight on along Hangingstones Lane would not be fit for carts, for it was only a bridleway...’
An 1872 Indenture was submitted as evidence in relation to the construction of the railway. It was between the Lancashire and Yorkshire Railway Company and John Wheelwright. On the document, appeal route A was described as a ‘road’ and appeal route B as an ‘old bridle road’ and ‘bridleway or occupation road.’ In the Indenture the railway company  stated that they would construct accommodation works for the estate of John Wheelwright, a cattle road under the line of railway near the brook in field numbered 2, a bridge between fields numbered 3 and 12 on the line of the footpath there, which bridge shall be of the clear width of 12 feet; ‘a bridge for carrying the public road numbered 13 over the line of railway.. which bridge shall be of the clear width of 18 feet’.
A letter from the Property Board to the supporters in 1994, stated that it had examined the 1872 Conveyance and could confirm that one of the works that the railway undertook to construct, was ‘a bridge for carrying the public road numbered 13 on the said plan over the line of railway instead of a level crossing…’
The works, while not affecting the alignment of the southern end of appeal route A, did install a level crossing on the southern section. It appears that the railway company purchased the land on which the level crossing sat, but this was later repurchased by the local landowner. The supporters submitted that the level crossing was operated from the adjacent signal box, which they think was suggestive that appeal route A must have been at least a bridleway, as it would be unlikely that the company would have controlled the level crossing in this way for a footpath. While that could be the case, appeal route A was also a private lane with dwellings alongside which would have generated wheeled traffic.
The 1999 Inquiry recognised that appeal route B was generally referred to as a bridleway in the 1870 Book of Reference. It also recognised the indenture describing the bridge for a public road to be built at the western section of appeal route B could be interpreted as a degree of dedication. I tend to concur, being that the indenture was a contract between the rail company and the local landowner. Other accommodation works were specifically titled, such as the ‘cattle road’ as opposed to the ‘public road.’
The description of appeal route A was also recognised at the Inquiry as having the word ‘road’ mentioned in several descriptions. However, I agree with the view taken by the Inspector, in that the word ‘road’ does not necessarily imply a public road, unlike the description of the bridge in the Indenture which was clear in its description.
I do not consider that because an author had the ability to add a prefix to the word road but didn’t, that this is necessarily weight in favour of a road being public. Where a prefix to the word has not been attached, be that public or private, it could be argued both ways and it could also be that the author did not know, or was not concerned with the public status or otherwise of a road for the purposes of his document. However, what can be deduced from the word ‘road,’ is that it was likely capable of carrying vehicular traffic, which should then be viewed along with the other evidence.
Whilst I accept the comment of the objectors that the Indenture was not a public document, the railway plans were subject to public scrutiny and the Indenture arose as a result of those plans. The documents would have required a high level of accuracy, due to the potential implications of errors.
Barkisland Local Board Valuations and Rate Valuations	
The supporters explained that properties and land were given a rateable value to raise money for spending on the local township. Public lanes were generally exempt from the valuations, albeit private lanes were not, as it would be unacceptable for public funds to subsidise private roads and lanes.
The supporters pointed out that the part of appeal route B that was not awarded in the Inclosure Award was charged a reduced rate of 5/6d in 1838 and would likely have covered the area in the vicinity of Little Haven and the extension southwards onto Hangingstones Lane. In 1895 full rate relief was claimed by Little Haven for a lane that matched the area of the 1838 charge, and the same full relief was also claimed in the 1913-1921 Rate Valuations. As no rates appear to have been paid, the supporters suggested that the appeal route must have been public, otherwise the public would have been subsidising private roads.
The supporters submitted that on the valuation record that was relevant to appeal route A, in 1838 the landowner claimed a tax exemption on a lane of 1 rood and 5 perches, which they felt would account for a large section of Hanging Stones Lane. Attention was also drawn to the southern end of Hangingstones Lane for which full relief was claimed by Revd Horton in 1838 and in a later valuation, the supporters considering that these documents also suggested that appeal route A was a public road.
Finance Act records 1910
Various copies of the Finance Act maps were submitted in evidence. The copies appeared to contradict each other in relation to appeal route A, with one version showing it largely included within land belonging to the railway company, and another showing it not within railway ownership, but falling in parts within hereditaments, and in parts excluded. The valuation record for hereditament 448, which appears to encompass the railway land, only notates the main line and does not seem to state any roads. Whilst there are some deductions made for rights of way on adjoining hereditaments on appeal route A, it is difficult to tell if they are connected with the appeal route, due to the differing maps before me.
Appeal route B is clearly shown excluded from hereditaments from its eastern termination to Little Haven at point C. From point C to points B and F, the picture becomes far more unclear. On one document before me it would appear that Little Haven and Highlee Tops did not make a claim for public rights of way across their land, supporting the suggestion that at least the part of appeal route B between points E-C may have been considered vehicular highway, due to its exclusion from hereditaments.
Carr Laithe conveyance 1929
The objectors considered that the conveyance showed that the part of appeal route A abutting Carr Laithe was part of the sale and an area of  2 roods and 1 perch of Hanging Stones, was stated in the sale details. They submitted that if the appeal route abutting Carr Laithe were a public road, G.H. Wheelwright would not have been able to sell it. It appears from the conveyance that this part of appeal route A was the liability of the owner to repair. As such the objectors considered that these documents confirmed that this part of appeal route A was private, with no higher rights than a footpath. Whilst I accept the objectors reasoning for the road being private, higher rights than a footpath, such as a bridleway, would be able to exist alongside the sale. By contrast, the supporters felt that the deed of conveyance stated that there were public highways over and along such part of the lane called Hanging Stones Lane that needed to be kept in repair. 
Definitive Map and Statement (‘DMS’)
Survey
The Survey in preparation for the DMS was conducted in the early 1950’s. Appeal route A was described as from Ripponden Old Bank along a lane, crossing the railway and ending at the township boundary beyond Little Haven. The ‘road’ was described as in ‘fairly good’ condition, and it had been repaired by the owners. Public use was stated as uninterrupted for 60 years. It was defined as a ‘Carriage way for property owners’ but did not appear to clarify a status with regard to the public rights thought to exist along it.
There were two survey cards for appeal route B. One, for path 39, recorded it as a Lane and CRFP (cart road used mainly as a footpath) from Soyland Road to the River Ryburn. It was described as 12 feet wide, mended by the farmers to the farm. At the river, stone flags were referred to and a reference ‘Repaired by RUDC.’ Public use had been uninterrupted for 60 years.
Path 200( BR61) which forms the western end of appeal route B was recorded as a ‘Road used as a Public Path’,(RUPP) of 10 feet in width, and described as an extension of Kebroyd Lane running between Halifax Road and the River Ryburn (the Soyland/Barkisland boundary) with the first 20 yards repaired at public expense, and it stated that the way was ‘awarded’ suggesting at the least, an awareness of the Inclosure records.
Draft Map and Statement
New evidence is before me in the form of a minute sheet dated 2 December 1954, titled ‘National Parks and Access to the Countryside Act 1949. PART IV. Survey of Public Rights of Way.’ From the County Council surveyor to the Clerk of the County Council, the minute requests confirmation of an agreement to reduce the width of all footpaths of a width exceeding 6 feet, to 4 feet and all bridleways greater than 10 feet, to be reduced to 8 feet. This was ‘in order to define the liability of the highway authority within the limits of ways which in some cases are 20,30, 40 and sometimes more feet between fences’.
A letter of 11 April 1957 from the Council to Ripponden Urban District Council relating to modifications to the Draft Map and Statement  indicated the modifications the UDC required. In the letter it stated, ‘ it is presumed that where a reduction in width is required, it is on the grounds that the public rights are confined to that width.’ The UDC replied on 14 May 1957 ‘…the reductions in width of several of the paths arises out of a discussion with your Mr Gowling upon implications of the excessive width previously included’.
Further documentation shows alteration of the Draft Statement in regards to the status of many higher right routes in the area. The wording RUPP / bridle / bridleroad has been crossed out and replaced in handwritten pen with the word footpath. On the same documents it can be seen that there is a handwritten reduction of the width of many routes that were notated as a much wider width, to 4 feet. No explanation is given on the documents as to why the classifications and widths were altered.
Appeal route A was marked on the draft map in green, representing a bridleway. The Schedule dated 25 July 1958 for Ripponden UDC shows the descriptions for both appeal routes A and B having been amended from ‘Bridleroad’ to Footpath’ of 4 feet wide. No explanation is given on the documents as to why the classifications and widths of approximately 90 bridleways and RUPP’s were altered, however it is noted that the changes followed on from the earlier communications in April 1957, and the ‘implications of the excessive width previously included’.
The supporters pointed out that under the Countryside and Rights of Way Act 2000, RUPP’s would have been automatically upgraded to restricted byways. Whilst it is now considered that such routes would be at least a bridleway, the appeal routes only made it onto the DMS as footpaths and so this is a moot point.
While the objectors and the Inspector of the 1999 Inquiry considered that due process must have been followed in the preparation of the definitive map, the presumption of regularity is a presumption that actions will have been carried out lawfully, and that statutory procedures will have been followed. However, the presumption of regularity is not a presumption that whoever carried out the procedures would have had knowledge of all the relevant facts, or that they would have necessarily come to the correct conclusion. The seemingly unilateral reduction of widths detailed above is testament to this.
Other Council records
‘The West Yorkshire County Council (Ripponden 51) Public Path Diversion Order 1975’, made under the Highways Act 1959, sought to divert the alignment of a short section of appeal route A. Objections were received and a public Inquiry was held. Inspector Jane’s decision letter referred to the land of the existing and proposed routes being within the appellant’s ownership. Further, that there were private rights of passage to certain householders served by that part of the appeal route for vehicles and animals, and that similar had been granted over the proposed diversion. He referred to the benefit of the right of way to the public using the way on foot, along with use by horse riders, such ‘unauthorised use’ being difficult to prevent.
The Inspector described appeal route A as a section of a long right of way, commencing on the outskirts of Sowerby Bridge and winding generally southwards. He described appeal route A as an ‘accommodation road’ to the appellant’s residence and to other farms and premises to the north. An objection made to the order by the British Horse Society concerned (in part) the status of the way.
Whilst the Inspector referred to appeal route A as part of a long distance right of way from Sowerby Bridge, he did not qualify his comment and as such it has no basis in the historical record. He did not specify the status of public rights along this long distance right of way and while onward routes from appeal route A are available, and I do not dispute that the long distance route did not likely exist, Inspector Jane’s comments do not comprise evidence of a vehicular right of way, nor did the Inspector state as such.

Local Urban District Council Highway Committee Minutes
The objectors felt that the local council records and minutes did not show the routes were maintainable highway and pointed out that these records were considered at the 1999 Inquiry, where the Inspector was of the same view.
There are several Council records and minutes that refer to the appeal routes, some referring to refuse, drainage and remediation of building defects. The supporters felt that such remediations and nuisances would have benefitted public use of the lane, however such documents are not evidence of the status of the route.
Some older records refer to work carried out by the Council to repair public wells and public water troughs, which would suggest that a level of public access was present that was likely greater than the footpath rights currently recorded.
The supporters provided evidence from the Barkisland Local Board Minute Book of 1888, wherein the surveyor was directed to find the names of the owners of some ‘occupation roads’ in the local area so that they could be spoken to about ‘having the roads put into proper repair’. Whilst the occupation roads being written about are to the east of the appeal routes, the supporters were of the view that this illustrated not all occupation roads were private, as these particular ones fell under the jurisdiction of the Local Board. However, lower rights than a vehicular way could also require an owner to maintain it for the public good.
Minutes of the same board from 1891, talked of the ‘stepping stones’ which were considered of ‘great public convenience’ and had been damaged by the flood. The Local board and landowners were called on to discuss erecting a footbridge. Whilst the supporters considered that by implication, this also meant that the ford would have been well used also, the factual evidence only talks of a footbridge.
Between August 1898 and November 1909, minutes of the Local Board referred to the condition of and repairs to Hanging Stones Lane by the surveyor. The November 1909  minutes notated ‘…that the Surveyor get out an estimate for repairing the end of Hanging Stones Lane joining the Old Bank,’ it later being reported that a steel girder and setts would be required. This would appear to stem from a minute from 1908 wherein it talked of ‘grave danger to persons using the lane’. The repairs were undertaken and this maintenance does suggest some level of public rights existed, albeit not necessarily that of a vehicular highway.
Minutes of the Soyland Urban District Council from August 1914 instructed the owner of what would appear to be the western section of appeal route B, to repair the road. ‘That the attention of the executors of F Gerald Rawson dec’d be called to the dangerous condition of the Private Road between Alexander Bridge (Stepping Stones) and the Main Road and they be requested to repair same forthwith.’ The supporters felt this was indicative that the private road was used by the public, otherwise the Council would have had no jurisdiction over it. However, as pointed out by the objectors, this request for repairs did not necessarily mean that the privately owned road was a vehicular road and it also did not necessarily mean that, by extension, appeal route A must also have been vehicular. Public rights may as easily have been limited to footpaths or bridleways.

1970 Investigation of appeal route A by Ripponden UDC 
In November 1970 the UDC Council’s Highways and Public Lighting Committee informally re-examined the status of appeal route A, with a view to ascertaining if it was a pre-1835 highway. Notice of this was given to residents of Hanging Stones Lane and it was noted that ‘no resident offered any views.’
Evidence adduced from interested parties included that appeal route A, according to Cllr Berry, ‘was used as an access for cattle going to or from Ripponden market via Carr Laithe to Moor Bottom and Norland’ and that it was not known ‘whether the Lane was used as of right or only by permission …,’ though probably the former. Cllr Berry stated that he had also driven cows along appeal route A, although no details are before me of when, the frequency, or whether this was with, or without permission. It would appear that the route used did not include the entire of Hanging Stones Lane but descended the hill by Carr Laithe to meet the more southerly end of Hanging Stones Lane. Nevertheless it is the case that bridleway rights can include the right to drive animals.
Mrs Whiteley had never heard of the appeal route described as a bridleway, but that it was a public footpath and a private highway for vehicles and horses; Mr Horsley for the BHS said that it was an ancient lane and old bridleway, a crossroad; and that it ‘formed part of the highway system existing before the turnpike… Its use decreased after…At all times it has been used openly by vehicles and pedestrians supporting the view that its status is a highway or vehicles….’
The Clerk’s report stated, ‘I am not aware what detailed evidence was considered by the Council and the County Council when the first draft definitive map was prepared, since this was largely verbal, but I think it most likely that the Barkisland Award Map was consulted….’ It was felt that Myers map of 1834-1835, the Railway Act plans of 1865 and OS map of 1848/9 (published in 1854) were new evidence sufficient for the route to be reviewed, and concluded the evidence, ‘indicates the probable existence of public bridle rights, but not more…’.
A letter dated 14 July 1971 from RUDC to the County Engineer and Surveyor in Wakefield refers to the ‘informal opinion of the Council’ that ‘public bridleway rights very probably exist over the Lane’, referring to appeal route A.
The Calder & Ryburn Joint Sewerage Order 1973
Correspondence was submitted in evidence, relating to the above sewerage Order. A letter of 26 March 1971 states that the Council ‘would wish to have a right of bridleway through the works from Halifax Road to Hangingstones Lane’, a matter reiterated in a letter from the Department of Environment on 19 April 1971 ‘…albeit with the Council seeking to reserve a bridleway right through the works’. The supporters considered that the sought after route must have joined an existing bridleway otherwise it would have been a cul-de-sac path. Following on from this assumption it was felt by the supporters that appeal route A must have been considered a bridleway by the Council.
Maintenance of the appeal routes
The supporters drew attention to the early ownership of the region, submitting that in the 11th Century the land belonged to Edward the Confessor. It was submitted that he employed the trinodal necessitas procedure, with the result that most of the highways in the ownership of the manor became repairable by ratione tenurae.
Only roads existing for time immemorial (1189) and prior to the Quia Emptores statute of 1290 (unless created by a grant from the Crown or by an Award made under the Inclosure Act) would have been subject to this duty, which was the system of highway maintenance by tenants, through whose lands the highways passed, with the routes being privately owned and maintained, but for public use.
The supporters considered that the responsibility of ensuring the occupants maintained the roads fell to the magistrates and then later the parish councils, urban district and rural councils. It was therefore contended that no road repairable under ratione tenurae could be anything other than a public way. As it was the view of the supporters that the appeal routes were ancient lanes, they considered that their maintenance was subject to ratione tenurae.
The objectors by contrast, felt the appeal routes were not ratione tenurae, as a public road would have become the liability of the Highway Authority from 1835. They considered that there was evidence that the landowners had maintained the routes but not the Council. Certainly conveyances of land around the appeal route and other relevant documents generally appear to indicate private rights and maintenance liabilities, however, there does appear to be some maintenance undertaken by the highway authority on both appeal routes as indicated by the local minutes.
A document from Halifax Rural District Council in the early 1900’s made reference to taking over responsibility for ratione tenurae in the district. It was stated in the document that ‘they have not taken any steps over the ratione tenure roads…the cost would be almost prohibitive.’ Whilst I recognise that Halifax Rural District Council not taking steps to take over ratione tenurae roads is indicative of there being many such roads in the Halifax district, it is not direct evidence that the appeal routes were subject to ratione tenurae, albeit such a conclusion might be better reached when viewing the evidence as a whole.
Conclusions on later documentary and mapping evidence
There appear to have been very few dwellings in the immediate vicinity of the appeal routes prior to 1800. Little Haven is first mentioned in 1473, Carr Laithe in the 1600’s. The earliest map evidence that can be said to clearly show either of the appeal routes is the Inclosure Award of 1815 where the entirety of appeal route B is clearly depicted, and awarded bridleway status at its eastern end and described as an ancient lane at its western end from where it met the awarded bridleway. It seems more likely than not, that the onward ancient lane also held public rights of at least bridleway status but it would appear that the Commissioners were not concerned with that area and it perhaps fell outside of their jurisdiction.
For perhaps this reason appeal route A did not feature in any awards, albeit it is shown on the mapping. It is not shown in its entirety and peters out as it heads northward. If it connected to appeal route B at this time, it was not in the manner of a vehicular road. Access to Carr Laithe is also from Moor Bottom Road at this time, not from appeal route A. Appeal route A does not appear to illustrate as an important packhorse route or carriageway at this time and appears more in the manner of a private occupation road.
By the time of the commercial Greenwoods map in 1828 and Myers Parish map of 1834, both routes are shown, connecting to each other and described as ‘cross roads’ and the 1834 map shows Carr Laithe could be accessed from both Moor Bottom road and now also appeal route A.
The reservoir maps, Hobsons maps of the same time period and the OS maps of the 1840’s and 1850’s also show both routes. The maps are generally similar in that they show a change of character at the northern end of appeal route A, south of point B and also between the river and point B for appeal route B. It would appear that these points of the appeal routes were not so clearly defined on the ground, possibly due to the nature of the ground they covered through woodland and down a steep slope toward the river.
 The construction of the railway in the 1870’s changed the character of the northern end of appeal route A and while the objectors considered that this was the first time that the two routes connected, Myers and Greenwoods would suggest otherwise. The route is described as a road on several of the documents, albeit it is not clear whether the road was public or private. The supporters themselves, in one piece of evidence submitted, acknowledged that prior to this Hanging Stones Lane ‘would not be fit for carts’ past Carr Laithe.
The railway records described appeal route B as a bridleway, or old bridleway, in several documents, and the 1872 Indenture described a bridge to be built to carry a public road near point B of appeal route B. I consider the evidence of the railway records, especially relating to appeal route B, to be of considerable weight in suggesting higher rights than a footpath existed across those parts that are not currently recorded as bridleways.
The full rate relief that appeared to be claimed in the local board valuations, along with the exclusion of a large proportion of appeal route B on the Finance Act records support the view that at least a status of bridleway was in existence, and possibly a road, when considering the wording of the Indenture. The same rate valuations suggest full rate relief was claimed on the southern end of appeal route A, which is suggestive that at least part of that route may have been considered a vehicular highway. The 1929 Carr Laithe conveyance would suggest that further north on appeal route A, the road may have been private, albeit that would not exclude lower rights, such as a bridleway being in existence.
The documentation relating to the preparation of the Definitive Map in the 1950’s is suggestive that both routes were considered at least bridleways at the time of the survey and had been in use for the previous 60 years, but were consequently downgraded to footpaths and their widths reduced to 4 feet. A further investigation of appeal route A took place in the early 1970’s with the Council considering that the route was likely a bridleway. The sewerage Order of 1973 sought to reserve a bridleway route from Halifax Road to appeal route A which would seemingly support this view, being that there would be little merit in a cul de sac bridleway.
While the supporters consider that the appeal routes were ancient and governed by the principle of ratione tenurae, there is insufficient evidence before me to necessarily support the view that the routes were vehicular highways in the 12th and 13th centuries. Their view is also not supported by the mapping evidence, which only clearly shows the routes from 1815. Additionally, where there was clear evidence of maintenance, this appears to be predominantly at points where the routes met with recognised vehicular highways, near point F and point A.
User/witness evidence and landowner evidence
The 1999 Inquiry found that the user evidence was insufficient to support a case of deemed dedication for either appeal route. I do not appear to have the detailed user evidence before me that was considered at the Inquiry, albeit I have the users listed in the form of a summary, along with the years of their use, that cover a time period extending back to the 1920’s. The 1999 Order Decision mentioned evidence of a locked gate for many years on appeal route B and challenges on Appeal route A, but again I have insufficient detail as to what was presented to that Inquiry.
Along with the list of names, and a summary of some use from the supporters, evidence from further users was submitted, albeit the objectors considered that two of these user evidences were presented as part of the 1999 Inquiry. Looking specifically at the new evidence which does not appear to have been previously submitted;
Mr D Greenwood signed an affidavit in 2001 in which he detailed that he had ridden a motorbike from 1946 until the early 1950’s along appeal route A. He stated he was never given permission to do so and was never challenged. In his view the local community considered it to be a public road, albeit unadopted. He also watched car rallies that used appeal route B at least once a year, the cars crossing the ford at Kebroyd, crossing the railway bridge and then heading north and then south east along Highlee Lane. He did not think that they would have sought permission, being that there was no single landowner who could do so.
Mr P Greenwood also signed an affidavit in 2001 that stated that he cycled along the appeal routes between 1937-1946 and then later used the routes on motorbikes with his brother. He also stated that he rode horses along both appeal routes between 1974-1977, with the Delph Riding School which was situated on the west of the River Ryburn. He recalled that there were four rides that went out every Saturday and Sunday using the routes, and that there was a popular summer evening ride along Hanging Stones Lane.
Mr R Fleming, who submitted a signed letter in the same year, was a voluntary helper at Delph Riding school between 1968 and 1977 and whilst he did not take rides along the appeal routes, he remembered that several other ride leaders would take customers on a one hour ride that would include Hanging Stones Lane. This would happen several times over the weekend, and he estimated between 30-90 journeys were made over most weekends, as well as there being popular evening rides. He also recalled that riders who liveried at the stable rode out independently of the school.
Mrs Greetham used the routes on horseback  in 1977, 1978 and 1994 albeit she acknowledged seeing notices on the routes. Two letters from Mr Watt, in 1993 and 1994, cited use of motorcycles. Mrs P Collinge referred to use on horseback over many years from 1963 to 1978. She described the routes as over a car’s width, surfaced with stones and tarmac and recalled use of the routes for pony hacks.
The objectors considered that this was trespass, especially in the 1970’s when the routes were designated on the DMS as footpaths from the mid 1960’s. The objectors also felt that Delph must have known that their other customers were trespassing and should have made this clear to their customers. They felt that trespassing for other people’s commercial gain could not be an acceptable basis for valid user evidence and also considered that revisiting the same set of user evidence that was not adequate at the Inquiry in 1999, would not justify an upgrade.
To support their case the objectors drew attention to a statutory declaration of Mrs A Whiteley from March 1983. Mrs Whiteley stated that she had resided in the immediate area between 1934 and 1963. She said that appeal route A was popular with walkers and that was the limit of use made by the public. She considered that only residents used the route as a carriageway and those delivering coal and groceries to the residents. She recalled that her late father-in-law had said that the railway extended appeal route A to connect to Little Haven.
Letters from landowners and occupiers had stated that there was no use by people other than walkers and delivery men, and that any horse use was challenged. An exception to this was in the Order Decision for the 1975 diversion on appeal route A. When addressing the case for Mr Gee, the document stated that ‘horse riders have used the path since his occupation of the premises – it is difficult to prevent such unauthorised use.’
On balance, it would seem that there is evidence of some use of the routes on horseback and by vehicle, but it would appear that I do not have all of the information that was put to the 1999 inquiry, which talked of gates and had concluded that the evidence did not support a case of deemed dedication of a bridleway through use. While I have detailed above the most recent user evidence and some landowner evidence relating to the appeal routes, it is the case that I cannot realistically draw an informed conclusion on user evidence when I do not have the full information before me.
Width of appeal route A
 While width has not been raised by the parties in relation to appeal route B, it does form part of the evidence before me for appeal route A. An order was made by Calderdale Metropolitan Borough Council in 2021 in relation to the width of appeal route A. The Metropolitan Borough Council of Calderdale Public Footpath Ripponden 51 (Part of) – Variation of Width Modification Order No.6, records the width as 10 feet. This application is currently under determination by the Secretary of State. Should that Order be confirmed, and should I be minded to allow the appeal, the Council should make an Order for appeal route A that matches the width as determined by the Variation of Width Order Decision when it is published.
CONCLUSIONS
 As part of early long distance routes
The history of the area which has been well researched, certainly indicates a historical need for routes across the region for various purposes, and old literature refers to not only the packhorses, but also the flow of people through the area. The hypothesis that the appeal routes formed part of long distance routes linking important hubs, and as a link between, or as an alternative to, the roman roads also appears to be well researched. The proximity to Holloways and fortifications in the area add merit to the supporters’ theory, as does the report by Dr Ibbetson indicating that the appeal routes are very old. However a theory that the appeal routes formed part of the public vehicular network of routes is not evidence of any weight on its own, and further supporting evidence is needed.
The need for the local people to attend church is also not disputed, however, although well-reasoned, it is hypothetical that the appeal routes were used for this purpose. There were very few dwellings, if any, in the area of the appeal routes in the middle ages and even considering the wider area, the population was very low.
The population also has a bearing when considering the suggestion that the appeal routes were used to access the mills on the west side of the river. Whilst records show that local tenants were expected to use the lords mill, the population was minimal on the east side of the river. I do, however, accept that, when considering the general movement of products to and from the mills from further afield, routes would have been needed on the east side of the river, however evidence is needed to fortify the speculation that it was the appeal routes that were used.
Looking north to south, the supporters suggested that there were no routes on the west bank, and appeal route A would have been used, however this appears to be unevidenced.
Looking east to west, if heading from a north westerly direction, I accept that appeal route B would have offered a reasonable route to the mills and there is evidence that would seem to support the use of appeal route B in this way. The will of Samuel Hill, a prominent cloth producer of the area in 1759 directed a large stone bridge be built at Kebroyd ford for better passage in times of flood (albeit the bridge was never constructed). A century later, the sale of Samuel Hill’s land to the Wheelwright family contained a condition that allowed carts and carriages from Thorpe Mill to use the route from the turnpike, through the Highlees field region, which is very suggestive of being appeal route B.
It is clear that the route was capable of accommodating wheeled traffic, although lower rights than vehicular may have existed, as packhorses were a principal means of transportation at the time, and earlier. Some court rolls also mentioned Kebroyd Ford in a manner that suggested public use of it was in existence at that time.
Appeal route A (Points A-B) (Hangingstones Lane)
Whilst I acknowledge the view of Dr Ibbetson that appeal route A ‘was of great age,’ evidence of wood pasture and the overgrown pollarded holly trees can be associated with the turning out of livestock, and are not necessarily evidence of public vehicular rights. I accept that the remains of orthostat walling, which I am told continues along some length of the appeal route, may make at least parts of the route very old, however the remains of the walling is not necessarily evidence that the route was a through route at such an early time, or a public vehicular right of way. That said, I do consider that such evidence might be corroborative and hold some weight if other evidence is found to be supportive to the fact.
I find little direct evidence to support the early use of appeal route A as a means to travel to church, or to the mills on the east side of the river, or for general purposes. It’s first clear portrayal on mapping is not until the Inclosure Award of 1815, and this map suggests that the appeal route at its northern end did not connect to appeal route B in the manner of a vehicular highway. This is supported by the access to Carr Laithe, situated near the appeal route, being from Moor Bottom Road at that time, not the appeal route. Overall, the evidence to this point in time, is more supportive of the objectors reasoning that appeal route A came into being in the 1700’s as part of the quarrying works. 
Mapping from 1828 onwards then appears to show the appeal route as a through route, with Carr Laithe now showing access from the appeal route. The commercial maps are afforded some weight in their depiction of the route as a cross road, however, by contrast, other maps of a similar time frame do indicate a distinct change of character further north on the appeal route, like the earlier Inclosure Map, suggesting that this section of the appeal route was not as clearly defined. With such a distinct change of character, it would appear that the route was likely capable of accommodating equestrian traffic on its more northerly section past Carr Laithe and possibly vehicular traffic on its southern section, a view also held by the supporters in their earlier evidence submitted.
The railway records from the mid 1800’s generally describe the appeal route as a ‘road’, albeit they do not state whether it was public or private. Whilst it has been well argued both ways by parties, the lack of a prefix on these records, when ‘private road,’ ‘public road,’ ‘cattle road’ and ‘highway’ have also been used in the same document, makes the use of the word ‘road’ on its own, non-determinative regarding status.
The Rate Valuations and Finance Act records are suggestive of a level of public rights existing across the appeal route, and the exclusion of the southern end of the appeal route from the local rate valuations would indicate that vehicular rights may well have existed at this end. The location of a public well at the southern end of the route is also supportive of this view.
Definitive map and other Council records from the 1950’s onwards strongly suggest that it was thought that a bridleway existed along the route. It is unclear why the appeal route was downgraded to a footpath, but the records are suggestive of a possible unilateral downgrading of status and width of many routes. There is clear evidence of use on horseback, with some vehicular use also claimed, however without the full information that was available to the 1999 Inquiry, I cannot find a conclusion on its merits. That the Council expressed a desire to have bridleway rights on a route that was to join to appeal route A, also supports the suggestion, that at the time, their view was that bridleway rights existed on the route.
Overall, when looked at in the round, I am satisfied, on the balance of probabilities, that higher rights exist on appeal route A than are currently recorded. For much of the route, the evidence I have before me is more supportive of the existence of a bridleway, albeit there is suggestion that the very southern end of the appeal route may have held higher rights than a bridleway.
Whilst the application sought to have the route recorded as a restricted byway, the submitted evidence does not, on the balance of probability, make out the case for this. Nevertheless, the totality of the evidence does indicate that bridleway rights exist. In these circumstances, although the overall case for the claimed status does not succeed, the reasonable approach is that the appeal should be allowed insofar as it is supported by the evidence. This shows that on the balance of probability, bridleway rights should be recorded.
Having regard to these and all other matters raised in the written representations I conclude that appeal route A, from points A-B, should be upgraded to bridleway status.
I have concluded that this route on the balance of probabilities, should be upgraded to a bridleway. As my findings generally relate to evidence submitted prior to the 1970’s diversion order, the Order should be made on the original line of the route prior to the diversion.
Appeal route B  (Points F-B-C-D-E) (Highlee Lane)
The evidence suggests that this appeal route has been in existence for a very long time. Whilst I find the very early evidence going back to Mesolithic times both interesting and providing a solid historical context, it is general to the local area and does not provide evidence singular to the route. I accept Dr Ibbetsons opinion that the route likely dates back to at least the 1300’s and her view that it was part of a long distance route with obvious connections to onward routes. Certainly the ford appears to have been in existence for centuries with court rolls making mention of the ford, as well as other later evidence, suggesting that there may have been some level of public use for several centuries.
Whilst there is much in submissions given over to the use of the appeal route for droving of cattle through the area and use of the appeal route for general travel around this time, especially if the bridge at Ripponden was out of repair, it is a reasoned hypothesis but with little supporting evidence.
Moving forward in time, I accept the submission that appeal route B would have given direct access to the mills on the west side of the river, and it would seem reasonable to assume that this route may have been used, both as part of a longer route and also for any such households on the east side of the river that were bound to use the Lords mill or else suffer fines. That said, it would appear that the population was low on the east side of the river and other routes may have been taken to reach the mills, depending on the direction of approach, albeit I accept that use of other routes may have incurred toll charges.
The documents pertaining to Samuel Hill the cloth merchant, sought to both improve passage across the ford by building a bridge, albeit this was never constructed, and also to reserve a right to use what appears to be appeal route B with carts and carriages from Thorpe Mill. Whilst the reserving of such a right is not proof of public vehicular status, it indicates a route that was capable of taking vehicular traffic. A court roll of the era is also suggestive that public rights existed over the ford.
Turning to the mapping, Jeffery’s map of 1775 is suggestive of a possible route that may have connected with, and even formed part of the appeal route. However an onward route to Little Haven is not shown and without a map key to assist, the depiction on the map could be a representation of a change of land type. That said, I do not think it an unreasonable submission that a route existed. Just 40 years later, Inclosure documents record the awarding of a bridleway that forms the eastern end of appeal route B, that met with an ‘ancient lane’ that led towards Little Haven. To be termed an ancient lane would suggest that the appeal route west of the awarded bridleway section had existed for a longer time period than the 40 years between Jeffery’s map and the Inclosure Award. The 1828 Greenwood’s map depicts the route as a cross road as does Myer’s map of a similar time period and limited weight should be afforded to these two maps.
The railway records described various sections of appeal route B between points F-C as a bridleway and the later Indenture clearly described a bridge to be built to carry the ‘public road’ over the railway near point B. Whilst it was argued that the Indenture was not a public document, its legal nature would have demanded a high degree of accuracy. I therefore afford some weight to these documents.
When considering that both ends of appeal route B are already recorded as bridleways and the suggestion from these records that the section from B-C was also likely a bridleway, it would seem illogical for the middle of the route, the ‘ancient lane’ between section C-D to only be of footpath status.
That appeal route B may be of a higher status than footpath is also supported by the valuation records of 1838-1921 which initially show a reduced rate charge and then no rate charge at all to the owner of Little Haven, in respect of a ‘lane’. I also give some weight to the 1910 Finance Act records which show appeal route B excluded from hereditaments from its eastern termination at point E to Little Haven at point C, albeit it is difficult to ascertain help from this document for points C-F.
The Definitive Map Process originally labelled appeal route B as a CRFP and a RUPP, however it befell the same fate as appeal route A and was reduced in both status and width. There were other references of interest such as stone flags by the river being repairable by the Council at public expense, along with the first 20 yards of the appeal route from point F.
Turning to the user evidence, I refer to my earlier finding in this regard for appeal route A; in that I do not have the full evidence before me to make an informed decision.
That aside, when looking at the documentary evidence, I consider that, when viewed in the round, the evidence shows, on the balance of probabilities, that appeal route B enjoys a status higher than a footpath, for its entire length, not just the sections currently recorded as bridleway. Supporters were of the view that appeal route B was a public vehicular route and some evidence such as the Finance Act records, rate valuations records and the railway plan reference to a public road across the bridge, is supportive of this. Other evidence is more supportive of bridleway status.
I consider that the most reasonable approach in this respect is to allow the appeal. This will give parties the opportunity to fully explore the merits at confirmation stage. Having regard to these and all other matters raised in the written representations, I conclude that appeal route B (points F-B-C-D-E) should be upgraded to restricted byway status.
Formal Decisions
Appeal route A (points A-B)
The appeal is allowed, but only to the status of bridleway, not the restricted byway applied for. In accordance with Paragraph 4(2) of Schedule 14 of the 1981 Act, Calderdale Metropolitan Borough Council is directed to make an Order under Section 53(2) and Schedule 15 of the Act within 6 months of the date of this decision, to modify the definitive map and statement for the area by upgrading the existing footpath between points A-B to bridleway status.
Appeal route B (points F-B-C-D-E)
The appeal is allowed and in accordance with Paragraph 4(2) of Schedule 14 of the 1981 Act, Calderdale Metropolitan Borough Council is directed to make an Order under Section 53(2) and Schedule 15 of the Act within 6 months of the date of this decision, to modify the definitive map and statement for the area by upgrading the existing footpaths and bridleways between points F-B-C-D-E to restricted byway status.
These decisions are made without prejudice to any decisions that may be given by the Secretary of State in accordance with her powers under Schedule 15 of the 1981 Act.
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