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	This Order is made under Section 53(2)(b) of the Wildlife and Countryside Act 1981 and is known as the Additional Path connecting Leckhampton Hill with Public Footpath ASH42, Leckhampton with Warden Hill Parish, Cheltenham Modification Order 2021.

	The Order is dated 28 October 2021 and proposes to modify the Definitive Map and Statement for the area by adding a public footpath as shown on the Order Plan and described in the Order Schedule.

	· There was one objection outstanding when Gloucestershire County Council submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

Summary of Decision: The Order is not confirmed.

	

	


Procedural Matters
Having received an objection, the Order was submitted to the Secretary of State for Environment, Food and Rural Affairs in July 2025. This objection was subsequently withdrawn, meaning that the Order is now unopposed. I must nevertheless consider the merits of the Order and make a decision based on the evidence before me.    
I am satisfied that I can make my decision based upon the documents submitted by the order making authority (OMA), and I have therefore not undertaken a site visit. I have found it convenient to refer to locations marked on the OMA’s Order Plan and have attached a copy of it to this decision, for reference. I have also attached a copy of Cheltenham Borough Council’s (CBC) Order Plan, which is referred to below. 
Reasons
The Order has been made under section 53(2)(b) of the Wildlife and Countryside Act 1981 (the 1981 Act) in consequence of the occurrence of an event specified in section 53(3)(c)(i), namely that a right of way which is not shown in the map and statement subsists or is reasonably alleged to subsist. The legal test I am required to deploy is the balance of probability test. This is a stronger test than the reasonably alleged to subsist test to determine if an order should be made. 
The user evidence submitted in support of the Order relies on the presumption of dedication as set out in section 31 of the 1980 Act. Assessing such evidence involves establishing the date when the public’s right to use the Order route was brought into question. The evidence can then be examined to determine whether use by the public has been as of right and without interruption for a period of not less than 20 years. It is also necessary to consider whether there is sufficient evidence that there was no intention on the part of the landowners to dedicate public footpath rights during the relevant 20-year period.
This case is affected by the interplay of several distinct permissions, applications, and orders. 
A definitive map modification order (DMMO) application was submitted to the OMA in July 2020. This appears to have been in part a response to tree felling and clearance work undertaken on site by Taller Development (the landowners) in April and May 2020, which included blocking the western end of the Order Route (point B).  
In September 2020 the landowners submitted a planning application for land to the east of Leckhampton Reservoir. CBC, in their capacity as local planning authority, granted permission on 17 February 2022 for the erection of two dwellings (21/02148/FUL).  
Having investigated the DMMO application, the OMA made an Order under the 1981 Act on 28 October 2021, which proposed to modify the definitive map and statement (DMS) by adding a footpath between Public Footpath ASH42 and Leckhampton Hill (points A to B). An objection to the made Order was received from Taller Development during the statutory advertisement period, meaning that the OMA were unable to confirm it.  
In December 2022 an Order was made by CBC under section 257 of the Town and Country Planning Act 1990 (the 1990 Act). This Order proposed to stop up the unrecorded footpath between points A and B, and to provide an alternative highway immediately to the north of the Order Route (between points C and D). Two objections were received, meaning that CBC were unable to confirm it. The Order was referred for determination to the Planning Inspectorate in June 2023. 
The Inspectorate issued a decision concerning the 1990 Act Order in September 2024 (ROW/3325707). The appointed Inspector confirmed the Order with modifications. The modifications served to clarify that the alternative highway (points C to D) was to be a public footpath.
The 1981 Act Order was submitted to the Inspectorate in July 2025, as detailed in paragraphs 1 and 3. The OMA do not support the Order and have requested that it is not confirmed, on the basis that “any rights over the claimed public footpath have been extinguished by the subsequent order made under s.257 of the 1990 Town and Country Planning Act”. 
Article 3 of the 1990 Act Order states the “stopping up of the footpath shall have effect on the date on which Cheltenham Borough Council certifies that the terms of Article 2 above have been complied with”. Article 2 of the same Order refers to the provision of an alternative highway, and states that one shall be created “to the reasonable satisfaction of Cheltenham Borough Council […] for use as a replacement for the said footpath”. The OMA have provided a copy of a certificate dated 10 January 2025, which states the following: “In line with Articles 1, 2 and 3 of the above [1990 Act] Order, and following confirmation from Gloucestershire County Council, I hereby certify that the new route […] has been provided to the satisfaction of Cheltenham Borough Council”. This certification confirms that any unrecorded footpath rights over the Order Route were stopped up on 10 January 2025.  
Other Matters: User Evidence
The OMA have provided copies of nine user evidence forms (UEFs) submitted as part of the DMMO application. While I note that these forms detail as of right use of the Order route over a prolonged period, any rights that such use may have brought into being will have been stopped up by the 1990 Act Order.  
Overall Conclusion
While prolonged public use of the Order Route may have brought a public right of way on foot into being, any such rights were stopped up as a consequence of the 1990 Act Order on 10 January 2025.  
Formal Decision
I do not confirm the Order.

Harry Wood
INSPECTOR
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