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	Site visit made on 9 May 2026

	by Laura Renaudon LLM LARTPI Solicitor

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 18 June 2026



	Order Ref: ROW/3366062

	

		This Order is made under section 257 of the Town and Country Planning Act 1990 (‘the 1990 Act’) and is known as the North East Derbyshire District Council Public Footpath No. 14 (Part) Parish of North Wingfield Public Path Diversion Order 2024.

	The Order is dated 14 October 2024 and proposes to divert a public footpath at North Wingfield, to the south of the A6175.

	There was one objection outstanding when the North East Derbyshire District Council (‘the Council’) submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

	Summary of Decision: The Order is confirmed.




	[bookmark: bmkReturn]



Preliminary Matters

1. I have been appointed by the Secretary of State for Environment, Food and Rural Affairs to determine whether to confirm this Order. I conducted an unaccompanied site visit on 9 May 2026. The Order has been made in connection with a planning permission for housing. At the time of my visit the development was under way, the site was fenced, and the existing footpath was subject to a Temporary Closure Order expiring in October 2026. From public vantage points I was able to view, but not to walk, the routes of the existing and proposed footpaths. 

Whether the permission is extant

2. An Order such as this may only be confirmed (as relevant) where it is necessary to enable development for which permission has been granted under Part III of the 1990 Act to proceed. The relevant permission must therefore be extant at the date of any confirmation. A copy of the Order plan is appended to this decision, and I make reference to some of the points marked on that plan in this decision.

3. As noted above, I saw that the site was under development (although not substantially complete). The relevant outline permission was granted under reference 18/01170/OL and reserved matters were approved on 29 November 2022 under reference 21/01486/RM. I have no reason to think that the permission is not extant.

4. Together, the outline permission and the reserved matters approval amount to a detailed planning permission for the development. Although conditions are imposed on that permission, the need to discharge those conditions does not prevent consideration of the Order. The objector refers to section 259 of the 1990 Act and its provision that an Order made under section 257 may not be confirmed unless planning permission has been granted. I am satisfied that this provision is met. 
Effect on the footpath

5. The effect of the permission is to allow houses and associated development to be built that affects the existing footpath. As a result of previous development in the area, there is some discrepancy between the existing walked path and the route shown on the Definitive Map. The development now permitted would obstruct the formal route of the path with dwellings and their curtilages. It is proposed to re-route the path slightly through the development site to connect with the existing network on each side, at the points where the existing route is walked in practice. 
The Main Issues

6. Section 257(1) of the 1990 Act provides for an Order to be made authorising the stopping up or diversion of a footpath if it is necessary to do so in order to enable development to be carried out in accordance with planning permission already granted under Part III of the same Act. In this case the Order seeks to divert a path in order to accommodate a residential planning permission. 

7. In considering whether or not to confirm an Order, the disadvantages or loss likely to arise as a result of the diversion of the way to members of the public generally or to persons whose properties adjoin or are near the existing highway should be weighed against the advantages of the proposed order. 

8. There are thus two issues that must be considered here. These legal tests, as outlined above, have been described by the Courts as “the necessity test” and “the merits test”. Confirmation of an Order requires that both are satisfied. In reaching my conclusions I have considered the provisions of the Equality Act 2010 and the Human Rights Act 1998 where appropriate.

Reasons

The necessity test: whether the diversion of the path is necessary to allow development to be carried out in accordance with planning permission

9. For the reasons set out above, I am satisfied that the planning permission to which the Order relates is extant and directly relates to the land crossed by the existing footpath.

10. The permission allows for the construction of houses and related works that directly cross the routes of the existing footpath on the site, particularly at the eastern end. Therefore I am satisfied that the diversion of the footpath is necessary in order to enable the permitted development to be carried out. 

The merits test

11. The objector raises a number of issues. There appears to have been some confusion about who, at the Council, to return the objection to; but the objection has been made available to me so that matter is resolved, to that extent. The objector questions why the Definitive route has not been altered before now, given that the walked path does not end in the ‘correct’ place at the eastern end (point A). I must assume that, in the absence of this Order, the County Council (as the relevant Council responsible for the rights of way network) would assert the public’s right to use the Definitive route. 

12. It appears the objector suggests that the practical use of an unmarked path (depicted on the Order Plan as “Path (um)”) for over 20 years means that an additional length of path should now be recorded on the Definitive Map. I am unable to take a view about that matter, as it does not fall within the scope of this Order. This Order seeks to divert the ‘official’ route found on the Definitive Map, rather than any other paths that may exist over the development site. 

13. The objector is concerned that part of the proposed diversion (J to K) is prone to flooding, and that this may affect access including to the ‘Five Pits Trail’ which I understand to be accessed from the western end of the site (points B or K). It appears to me that some safeguards are in place to ensure the suitability of the path. First, condition 11 of the reserved matters planning approval requires details of the design of the connections to the trail to be approved before any of the dwellings are occupied, and for those connections then to be provided within an approved timescale. Secondly, the Order itself describes the required surfacing of the diverted footpath, including a 2 metre wide crushed, graded and compacted rolled stone surfaced footpath between points J and K and with all works to be carried out to the satisfaction of the Council with the path to be provided in a fit condition for use by the public. Therefore I would not expect the Council to say that it is satisfied with the path or, under the scope of the planning permission, with the connections to the Five Pits Trail, unless the path is suitable for use which would include having adequate drainage arrangements.

14. The other issue raised by the objector is the question whether the diversion is temporary or permanent. Whilst the existing path has been the subject of Temporary Closure Orders, the proposal of the Order is to make a permanent change to the rights of way network.

15. Aside from those specific matters raised by the objector, I must consider the effects of the proposed diversion on members of the public generally and on those whose properties are near to the existing footpath. There are both advantages and disadvantages arising from the proposed changes. The diverted route would be very slightly longer than the existing, but as a recreational rather than a utilitarian path this is no particular disadvantage. There is also no disadvantage to nearby residents arising from the changed alignment. 

16. The principal disadvantage of the proposal is that the path would now cross a housing estate, rather than an open field. As it links to a recreational network of paths, this means that anyone approaching from the Meadow View/Tibshelf Road end would have to walk a little longer before encountering the open countryside. This urbanising effect on a recreational path is inevitably a drawback of the proposal, although should have been accounted for in the decision whether to grant planning permission for the development. That effect does not arise directly from the diversion itself.

17. The advantages however are that the path will become more accessible to more people; both existing residents and future ones. The required surface treatments of the path, as set out in the Order, should result in a path that is easily accessible to a range of users who will be able to connect into the well-surfaced wider network of rural paths from the west of the site. The other main advantage is that diverting the path will enable the development of housing to proceed, which is an undoubted public benefit of the proposal.  


Conclusions on the merits test

18. Defra Circular 01/09 (‘Rights of Way: Guidance for Local Authorities’) provides that an authority should not question the merits of the planning permission when considering whether to confirm an Order such as this one. The fact that planning permission has been granted does not mean that the right of way will therefore automatically be diverted, but an authority must have good reasons to justify a decision not to confirm an Order. 

19. It appears to me that all the matters raised by the objector are capable of resolution. In the round I do not consider that any disadvantages or loss likely to arise as a result of the diversion of the way to members of the public generally or to those whose properties adjoin or are near the existing highway would outweigh the advantages of the proposed order. 

Conclusion and Formal Decision

20. For the above reasons, I confirm the Order.

Laura Renaudon

INSPECTOR




THE ORDER PLAN
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