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	[bookmark: bmkTable00]Order Decision

	Site visit made on 6 May 2026

	by J Ingram LLB (Hons) MIPROW

	An Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 10 June 2026



	Order Ref: ROW/3363809

	· This Order is made under Section 53(2)(b) of the Wildlife and Countryside Act 1981 (the 1981 Act) and is known as the East Sussex County Council (Public Restricted Byway Long Man 45, Public Bridleways Long Man 46a, Long Man 46b) Definitive Map Modification Order 2025.

	· [bookmark: _Hlk161063372]The Order is dated 24 January 2025 and proposes to modify the Definitive Map and Statement for the area by adding a restricted byway and a bridleway as shown in the Order plan and described in the Order Schedule.

	· There were 2 objections outstanding when East Sussex County Council submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.


	Summary of Decision: The Order is confirmed subject to the modifications set out below in the Formal Decision.
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Preliminary Matters
This case concerns the proposed addition of a route to the Definitive Map and Statement (DMS), partly as a restricted byway and partly as a bridleway. 
In writing this decision to refer to points marked on the Order Plan. I therefore attach a copy of this plan.
The proposed restricted byway commences from its junction with Folkington Lane (point A), it follows a surfaced track in a generally south easterly direction to a bend in the track (point B). Here the proposed restricted byway terminates and the proposed bridleway commences, it continues along the track in a generally south westerly direction. At point C the proposed bridleway reaches the junction with public footpath Long Man 41, this crosses the proposed bridleway. The proposed bridleway then continues for a further 20 metres where it terminates at point D.
The original application included a further section, from point D in a generally south westerly direction to join an existing public byway. To assist in identifying this section, I have labelled the point where it meets the byway as point E on the attached copy the Order plan; and I also attach a copy of the applicant’s original application plan. The applicant claims this section, between points D and E should be included in the Order and added as a byway or restricted byway. The land between points D and E is owned by South East Water Limited and the claimed route crosses a reservoir.    
East Sussex County Council, as the Order Making Authority (OMA) although initially in support, are now taking a neutral stance with regards to the confirmation of the Order.
Part two of the Order includes an amendment to the definitive statement for Long Man footpath 41. However, the Order is not made under the correct section of the 1981 Act to include the variation to the particulars of this footpath. Therefore, if the Order is confirmed, I propose to modify the Order by deleting the amendment to Long Man footpath 41 in part two of the Order. This modification would not require advertising.      
I undertook an unaccompanied site inspection on 6 May 2026; I walked the full length of the Order route. Although I was unable to walk the section D-E, I did have a good view from point D. I also walked the existing public byway, shown at the bottom of the Order plan, to view point E, but was unable to view the claimed route from this point due to the dense vegetation.  
The Main Issues
The OMA made the Order under Section 53(2)(b) of the 1981 Act on the basis of an event specified in Section 53(3)(c)(i). As a result, the main issue is whether the discovery by the Council of evidence (when considered with all other evidence available) is sufficient to show that a public right of way which is not shown in the map and statement subsists over land in the area to which the map relates.
[bookmark: _Hlk181609267]Whilst the evidence need only be sufficient to reasonably allege the existence of a public right of way to justify an Order being made, the standard of proof required to warrant confirmation of an Order is higher. In this case, evidence is required which shows, on the balance of probability, that a right of way subsists along the Order route.  
There is a question regarding whether the evidence relating to the Order route has been previously considered. I must determine if the evidence submitted is new evidence. The Courts have previously found that in order for evidence to be ‘new’ it cannot have been previously considered when determining if public rights exist. In Burrows v Secretary of State for Environment, Food and Rural Affairs [2004] EWHC 132 (admin) (Burrows) the judge stated, ‘an inquiry cannot simply re-examine evidence considered when the way or ways in question were first entered on the definitive map; there must be some new evidence, which when considered with all the other evidence available, justifies the modification’. 
In The Queen v Secretary of State for Environment ex p. Riley [1989] JPEL 921 (Riley) it was held that ‘if evidence is discovered which is different from evidence originally relied upon…, it does not matter that such evidence does not really add to the weight of the original evidence… The new evidence was sufficient to trigger off the right to apply for modification of the highway’. 
The evidence submitted in support of this case is documentary evidence. For documentary evidence, Section 32 of the Highways Act 1980 (the 1980 Act) requires consideration of any map, plan or history of the locality, or other relevant document, which is tendered in evidence, giving it such weight as is appropriate, before determining whether or not a way has been dedicated as a highway. Therefore, I must consider whether or not the documentary evidence available to me, when considered as a whole, shows that public rights have existed historically over the route.
If I conclude that the documentary evidence is sufficient, however, that on balance higher rights of public carriageway subsist along the Order route and/or route D-E, then I must go on to consider Section 67 of the Natural Environment and Rural Communities Act 2006 (NERC). This extinguished public rights for mechanically propelled vehicles (MPVs) on routes that are not recorded on the DMS, unless one of the exceptions contained in that section of the Act applied. If one of the exceptions applies then the route should be recorded as a Byway Open to all Traffic (BOAT), if none of the exceptions apply then the Order should be confirmed, with modification, to record the route with the status of restricted byway.  
Reasons
Is there ‘New Evidence’
1. Prior to making the Order the OMA were of the belief that Quarter Session documents, relied on as supporting evidence, had not previously been considered. However, after the Order was advertised a handwritten note dated 12 February 1953 was discovered in the OMA records. The note refers to three Quarter Sessions, Easter 1844, Epiphany 1878 and Midsummer 1880. It states, ‘various orders affecting paths at Folkington Manor. Evidence for paths 1 and 3’. This note raises the question of whether the Quarter Session evidence had previously been considered during the preparation of the Definitive Map.
2. I consider that this note, although it refers to path number 3, (Long Man footpath 41, which crosses the Order route, was previously part of a path known as Folkington 3) it does not refer to the Order route itself. The note does not make it clear whether all the Orders considered at each of the mentioned Quarter Sessions were considered in 1953. Indeed, it is not clear what documents were considered as part of the Definitive Map preparation. Consequently, it is possible that the Quarter Session evidence in relation to the Order route could be considered as new evidence.       
3. In addition, the Finance Act documents have not previously been considered, as they were not available in the 1950’s; therefore, I consider them to be new evidence. These documents add very little weight, if any at all, to the previously considered documents, but in accordance with Riley and Burrows, they need not add weight as long as they are considered a ‘discovery of evidence’ which has not previously been relied on. This means that I can consider all the other evidence available, even though it may previously have been considered, and determine if, when taken as a whole, public rights can be shown to subsist.
Documentary Evidence
Small scale commercial maps 1778-1873
The full length of the Order route and also a route on a similar alignment to route D-E are shown on early maps by Yeakell and Gardner 1778-1783, Gardner and Gream 1795, Greenwood 1825 and Mudge 1873 (based on a survey from 1813). On Yeakell and Gardner and Greenwood route D-E does appear narrower than the Order route.    
Folkington and Jevington Tithe Maps
Both the Order route and a route which appears on a similar alignment to route D-E, are shown on the Tithe Maps. The route in Folkington parish appears between solid lines and in Jevington parish it is between dashed lines, both routes are coloured sienna. I consider that although these maps are good evidence that a route physically existed at the time the colouring does not necessarily indicate that it was of public status. The colouring is likely to indicate that the land was not productive and was not therefore subject to a tithe payment. Therefore, a limited amount of weight can be given to this evidence with regard to status and it must be considered alongside the other evidence. 
Map of the Folkington Estate 1840
This map shows the Order route and the claimed route D-E in a similar manner to the other surrounding roads. The route in Jevington parish appears narrower and unfenced. As there is no key or explanation on the map, I consider that this evidence shows the physical existence of a route, but limited weight can be given with regard to status.  
Ordnance Survey (OS) Maps
I have various OS maps before me including the 1-inch to 1-mile first edition, as well as 6-inch and 25-inch edition OS maps.   
I consider that all the OS maps consistently record the physical existence of the Order route in its entirety. As there are houses along the route between A-B-C this may explain why this section consistently appears as a more significant wider route between solid lines. The maps do show a continuation of the route from point D in a generally south westerly direction to form a through route. However, the route between points D-E is shown on a different alignment on some of the maps. In contrast to the Order route, route D-E appears as a narrower double dashed line, indicating the route was unfenced on both sides. 
The 25-inch first edition map is accompanied by a book of reference. The Order route between points A and B is in Folkington Parish and is numbered ‘151’ on the map. The claimed route between points D-E is in Jevington Parish and is numbered ‘57’ on the map. The corresponding entries for these plots in the book of reference describe both plots as ‘Road’. I consider that this does not necessarily mean the route is public, the book of reference is describing the physical characteristics of the plot and not the status of the route.         
The depiction of the Order route and the claimed route D-E on the small-scale 1-inch map may be indicative of public rights higher than footpath, due to the scale of the map only routes of some importance were depicted at this time. However, route D-E is not consistently shown, later editions show the route on a different alignment and annotated ‘F.P’. This would indicate it was only considered suitable for use by pedestrians at this time.  
From 1888 OS maps carried a disclaimer to the effect that the representation of a track or way on the map was not evidence of the existence of a public right of way. Therefore, the OS maps after this date are of limited assistance regarding the status of the route. Although in this case as the route between points A-B-C-D has been shown consistently in the same manner, it could still be useful evidence in determining the status, particularly when considered in conjunction with the other evidence. 
Quarter Session records 1844, 1877 
I have before me 4 Orders that were considered by the Quarter Sessions. One Order dated 1844 proposes alterations of roads within the vicinity but does not affect the Order route. However, the start of the Order route at point A is shown on the plan as a public carriageway.
Another diversion Order dated 1877, again does not directly affect the Order route. However, the Order route between points A-B-C-D is shown coloured on the map and is therefore shown as a public carriageway. The claimed route D-E appears on the map between two dashed lines; however, it is not coloured. 
A further Order dated 1877 proposes a diversion of a route which crosses the Order route, part of this route is now known as Long Man footpath 41. The Order route between points A-B-C-D is again shown coloured on the map as a public carriageway. Once again, the claimed route D-E appears on the map between two dashed lines but is not coloured. 
The final Order, also dated 1877, has the effect of downgrading the Order route between points B-C-D from a public carriageway to a bridleway. The Order route between points A-B remains to be shown as a public carriageway. The claimed route D-E continues to be shown uncoloured.    
Finance Act Documents 1910
The whole of the Order route and claimed route D-E is included within hereditament number 2; this is a large parcel and appears to include the whole Folkington Manor estate. There is a deduction of £60 claimed for ‘public rights of way or user’ for this hereditament, however, because the parcel covers a large area which includes other rights of way it is not possible to infer if this deduction included the Order route and claimed route D-E. 
Conclusions on the documentary evidence
In conclusion the documentary evidence as a whole in this case is supportive of the route being a public right of way of public carriageway status between points A-B, and public bridleway status between points B-C-D. 
The Quarter Session Orders are significant evidence that the Order route was considered a public carriageway, with the route B-C-D downgraded to a bridleway by the court. The other evidence is supportive of this status as the Order route is consistently depicted in the same manner as other surrounding roads of public carriageway status.   
Therefore, I consider that it is a reasonable conclusion that the Order route would have been used by the public as public carriageway and public bridleway. I consider that when taken as a whole the documentary evidence does show, on the balance of probability, that a right of way of public carriageway status (route A-B) and public bridleway status (route B-C-D) subsists along the Order route.
Although the evidence shows the Order route together with claimed route D-E as a through route, D-E is depicted as a narrower, unfenced and less significant route. The alignment also appears to have varied. Notably, it is not coloured or referred to in the Quarter Session documents as a connecting route. The OS maps annotate route D-E as a footpath, however, the maps carry a disclaimer and although it is indicative that the route was capable of use on foot, it does not necessarily mean it was public. I consider the evidence as a whole, although it shows a route physically existed, is not sufficient to conclude a route of public status subsists.       
Section 67 NERC Act 2006
Section 67(1) of the NERC Act extinguished public rights for MPVs on routes that are not recorded on the DMS, unless one of the exceptions contained in that section of the Act applied. 
The Order route is not shown in a definitive map and statement. In consequence the provisions of section 67 are engaged.
I consider that none of the exceptions set out in section 67(2) to (8) apply and in consequence the right to use the Order route between points A-B with MPVs has been extinguished and the correct status of the route is a restricted byway.
Other Matters
Issues such as the desirability and potential impact of the claimed route, maintenance, wildlife concerns, and environmental impact have been raised. In addition, the operational difficulties that claimed route D-E would bring, which crosses the site of the reservoir. Whilst I understand the points raised, I am unable to take such matters into account under the 1981 Act. I must restrict my findings to whether the legal test set out in paragraph 8 above has been met.  
Conclusions
For the addition of a public right of way, under sub-section 53(3)(c)(i) of the 1981 Act, it is necessary to provide sufficient evidence to show that a right of way which is not shown in the Definitive Map and Statement subsists over the land. I have concluded that the documentary evidence when taken as a whole does show on the balance of probabilities that a right of way, of public carriageway status, does subsist along the route between points A and B; and a right of way, of public bridleway status, does subsist along the route between points B-C-D.
Furthermore, I conclude that, on the balance of probabilities, the documentary evidence is insufficient to show that a public right of way subsists on the route between points D and E. 
In considering the effects of the NERC Act 2006, in relation to the route between points A-B, I find that none of the exceptions set out in section 67(2) to (8) apply and in consequence the right to use the Order route with mechanically propelled vehicles has been extinguished.   
Having regard to these and all other matters raised in the written representations, I conclude that the Order should be confirmed with a modification to delete the amendment to the definitive statement of Long Man footpath 41, referred to at paragraph 6 above.
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Formal Decision
I confirm the Order subject to the following modifications:
· In Part II of the Order delete the entry relating to the deletion of Long Man footpath 41.
· In Part II of the Order delete the entry relating to the addition of Long Man footpath 41a and Long Man footpath 41b.

J Ingram
INSPECTOR
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