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	Inquiry held on 12 May 2026 

	by Claire Tregembo BA(Hons) MIPROW

	An Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 15 June 2026



	Order Ref: ROW/3357102

	This Order is made under section 53(2)(b) of the Wildlife and Countryside Act 1981 and is known as the Lancashire County Council (Footpath from Clitheroe Street to Guy Street, Padiham, Burnley) Definitive Map Modification Order 2017.

	The Order is dated 27 September 2017 and proposes to modify the Definitive Map and Statement for the area by adding a footpath as shown in the Order plan and described in the Order Schedule.

	There were 14 objections outstanding at the commencement of the inquiry.

	Summary of Decision: The Order is confirmed.
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Procedural and Preliminary Matters
I made an unaccompanied a site visit on the morning of the inquiry where I was able to view the Order route from both ends and familiarise myself with the surrounding area.
One of the objectors raised concerns that the notices for the public inquiry were not displayed on the Order route. Officers for Lancashire County Council (the OMA) confirmed they had posted notices at both ends of the footpath and at the junction of Clitheroe Street and Ightenhill Street. They checked the notices after two weeks and replaced missing ones. At the time of my site visit there was a notice advertising the inquiry at point A. I did not see a notice at point B and was not looking for any on Clitheroe Street as this was not on the Order route. I am satisfied that notices advertising the inquiry were posted on site and do not consider any parties were prejudiced if the notices disappeared after being erected. 
The Main Issues
The Order has been made under section 53(2)(b) of the Wildlife and Countryside Act 1981 in consequence of the occurrence of an event specified in section 53(3)(c)(i). This requires me to consider if, on the balance of probabilities, the evidence shows that a public footpath subsists along the Order route. This is a higher standard of proof than the reasonably alleged to subsist test to determine if an Order should be made. 
User evidence was submitted in support of the Order. However, the Order route had not been in existence for 20 years when it was closed. Therefore, the tests laid out in section 31 of the Highways Act 1980 (the 1980 Act), which require 20 years use, cannot be relied upon. 
Under common law, an inference that a way has been dedicated for public use may be drawn when the actions of the landowners (or lack of action), indicate that they intended a way to be dedicated as a highway and where the public have accepted that dedication. 
Use by the public can be evidence of the intention to dedicate. For an inference of dedication, this use should be as of right without force, secrecy, or permission. There is no fixed period of use at common law and use may range from a few years to several decades, based on the facts of the case. The more intensive and open the use, the shorter the period required to raise the inference of dedication. The burden of proof lies with the claimant to demonstrate that the evidence is sufficient to indicate an intention of dedication. 
Section 32 of the 1980 Act also requires me to take into consideration any map, plan, or history of the locality, or other relevant document provided, giving it such weight as is appropriate, before determining whether or not a way has been dedicated as a highway. 
Reasons
Documentary Evidence
Ordnance Survey Maps
Clitheroe Street is not shown on the 1848 6 inch Ordnance Survey (OS) map and there are buildings on Guy Street across the line of the Order route. The 1947 edition shows Clitheroe Street meeting an open area south of Guy Street and the buildings fronting Guy Street are not shown. The 1965 edition shows a route from Clitheroe Street heading east to Grove Lane. 
On the 1893 25 inch OS map, Clitheroe Street is shown but there are buildings across the line of the Order route at Guy Street. There is a path off Clitheroe Street heading west past Victoria Mills which joins an access road to Guy Street. The 1912 and 1931 25 inch OS maps show the same and the land behind the buildings on Guy Street is now labelled ‘Timber Yard’. On the 1960 25 inch OS map the buildings fronting Guy Street and timber yard are not shown. There are lines across the Order route at points A and B which could indicate a boundary. The path heading west shown on the 1912 and 1931 OS maps is still shown and the access road is labelled ‘Habergham Street’. A path from point A heading east to Grove Lane is also shown. The 1968 edition and the 1983 1:1250 OS map shows the same, but there is now a line across the path to Habergham Street. 
Finance Act Map 1910
The 1910 Finance Act map uses the 1912 25 Inch OS map. Clitheroe Street, the path past Victoria Mills, and Habergham Street are shown excluded from the surrounding parcels. Routes being excluded from hereditaments would normally indicate public rights. The Order route is within parcel 3372 and there are no deductions for public rights of way or user indicating no public rights. 
Aerial Photographs 
A 1940s aerial photograph appears to show a wall or buildings across the Order route alongside Guy Street. Clitheroe Street is visible, but it is not clear if access could be gained to the land north of it.
A 1960s aerial photograph shows a wall or fence across the Order route at point B and just north of point A. There appears to be a route from point A heading east then north to Grove Street. 
The Order route can clearly be seen with a surface different to the land on either side on the 2000 aerial photograph. There do not appear to be any structures at either end, and there are no bins in the area where the bins are now kept.
Planning Documents
A letter from Burnley Borough Council (BBC) to Councillor Ingham dated 23 March 1992 regarding a planning application for a religious meeting hall on Higham Street and Grove Lane, states ‘prior to commencement of building works, a path existed crossing the site, which I understand had been provided as part of an environmental scheme. The planning application includes a 6’ wide strip to provide an alternative pedestrian route across the land from Grove Lane into Clitheroe Street. The applicants have made enquiries regarding the status of the footpath in order to follow the correct procedures for diversion. The pathway is not, however, a definitive footpath and no right of way seems to exist’. The applicants asked if they could close it and said they would still like to block it when BBC asked them to retain it. The letter stated there were no conditions or planning controls which would prevent fencing to block public access and ‘no steps which could be taken to ensure its retention’. 
A letter from BBC to Councillor Ingham dated 11 May 1992 states ‘the potential developer of the site immediately adjoining the Kingdom Hall site has included a footpath running between Grove Lane and Clitheroe Street, which would be surfaced, lit and adopted by the Council. It would provide a more attractive and safer route than that originally proposed to run through the Kingdom Hall site’.
On 17 October 1995, BBC received a planning application to convert the Mill into residential apartments from Kiely Developments Limited who owned the land. The application stated there would be new and altered pedestrian access to the site and that no public rights of way existed within the application site. The site layout plan 1663:02A dated October 1995 shows a wall across the Order route at points A and B. 
The provision of a footpath between Clitheroe Street and Guy Street was raised during consultations and the OMA stated a handwritten note in the BBC file states the issue of the provision of a footpath had been raised and accommodated. A letter to Councillor Greenwood from BBC’s Director of Development and Environmental Services dated 23 November 1995 states, ‘following your recent call to these offices regarding the Guy Street/ Ightenhill Street passageway, I have spoken to the agents who have now indicated a new pedestrian route in line with Clitheroe Street as requested’. It went on to discuss the level differences and the possibility of providing a ramp, closing Clitheroe Street to accommodate the ramp, and the potential use of grant funding. The developer intended to make an application for a road closure and adoption of a new road which would allow a ramp to be provided with part of Clitheroe Street landscaped. 
A revised site plan 1630/21 dated November 1995 shows the Order route passing through gaps in the walls with steps off Clitheroe Street. A further revised site plan 1630/21A dated 30 December 1995 also shows this route and it is labelled ‘pedestrian walkways comprising Yorkshire paviours on suitable bedding material’.
Note 6 states, ‘The Council are keen to see a pedestrian link between Guy Street and Clitheroe Street. The link should preferably include a ramp to enable access by prams, wheelchairs, and persons with mobility problems. This would entail the formal closure of Clitheroe Street which should be undertaken at an early stage’. 
On 6 May 2015, a planning application for the retention of security fencing and gates at Victoria Apartments was made to BBC. The gates would remain locked if the application were approved. Letters and a petition signed by 57 people objecting to the planning application and the blocking of the Order route were received during the planning consultation. The petition states the gates and railings were already in place and ‘have blocked a passway from Guy Street to Clitheroe Street which has been open for over 15 years’.
The Planning Application recommendation report (the Report) included photographs showing palisade fencing and gates across either end of the Order route. The Report includes comments from Councillors. Councillor Cant commented that, ‘the present route through the site from Guy Street to Clitheroe Street was agreed in 1992 to replace a slightly different path closed due to the building of the Kingdom Hall on Higham Street’. Councillor Tatchell commented that ‘the new fence blocks off a cut through which has been used for generations’. 
The Report states ‘as regards general permeability of the area for residents/ users of the wider area, use of the ‘cut-through’ from Guy Street to Clitheroe Street would no longer be available’. However, ‘the applicants asserts that no public or other rights of way exist across Victoria Apartments Land. The Highway Authority indicates that records are silent as to the existence of public rights of way’. However, any person could claim a right of way exists and seek a legal remedy to its closure. Planning Permission was granted on 3 July 2015. 
Google Maps Street View Images
Google Maps Street View images dated April 2009 show the Order route off Guy Street with no gate across it and no fencing on the walls on either side. There are two people approaching the Order route at the south end on one of the images. The image dated June 2011 from Guy Street show a similar situation with a person walking away from the Order route on Clitheroe Street on one of the images. There are no gates across it and no fences on the tops of the walls on either side. The steps are clearly visible and the surface is paved. 
Conclusions on the Documentary Evidence
The documentary evidence indicates the Order route did not exist prior to the Victoria Mills Development. However, there appear to have been alternative routes off the end of Clitheroe Street to Guy Street and Grove Lane. 
The planning documents indicate that the Kingdom Hall development in the early 1990s blocked the route from Clitheroe Street to Grove Lane. However, Kiely Developments Limited agreed to provide an alternative pedestrian route between Clitheroe Street and Guy Street in 1995 when they developed Victoria Mills. There were discussions about providing a ramp to make the route more accessible and adopting it, but neither occurred.
The approved development plans show a stepped route along the Order route which was then provided on site in accordance with the plans. It is not clear from the documents when the path was completed but it is clearly visible on the 2000 aerial photograph and Google Earth images from 2009 and 2011. The petition indicates the public had been able to use the Order route for at least 15 years prior to it being obstructed in 2015.
The documentary evidence indicates the Kiely Developments Limited agreed to provide a pedestrian route for use by the public through their site following requests for a route from Councillors and discussions with BBC Planning Services. This route was subsequently provided and was available to the public. Therefore, I consider, on the balance of probabilities, that the actions of the landowners in 1995 and 1996 indicate they intended a way to be dedicated as a public footpath. 
The objectors stated there is no evidence of any express dedication by the landowners which I accept to be the case. However, I consider the actions of Kiely Developments Limited infer dedication. There is also no evidence that they did not have the capacity to dedicate the Order route as a public right of way.
The current owners of the land who acquired it in 1999, stated the land is not subject to any rights, easements, declarations, or adopted highway or similar and none were raised in the searches or enquiries when they purchased it. However, this is not surprising since the Order route is not recorded on the Definitive Map and Statement, and title deeds rarely record public rights of way. They also state they are not aware of any public rights being created since 1999. However, I have concluded that the evidence indicates public rights were dedicated prior to their purchase.
Acceptance by the Public
The comments from Councillors and petition objecting to the 1995 planning application indicate the public used the Order route and believed it to be a public path. 
Two members of the public spoke at the inquiry providing evidence of their use of the Order route. Mr Cant, a former Councillor, stated he first used the Order route shortly after he moved to the area in 2000 and found it by following other people. It was a short cut to the bus stops and Town Hall on Burnley Road. Sometimes he used it several times a day although not every day and used it at all times of day. He did not see any signs giving permission or stating it was not a public right of way. Mr Cant acknowledged there were rumours that one of the occupants of the Victoria Mills flats did not like people using the Order route, but he was never told he could not use it, and it was just hearsay. 
Mrs Harbour stated she moved to the area in 1996 and began using the Order route that year. She said she did not know what the area had been like before, but the path looked like it should be there. When she first used the Order route, the bins were not stored alongside it, and it appeared to be to the side of the apartment complex and separate from it. She used it at least two or three times a week when getting the bus back from work or going to the shops. Nobody had ever said she could not use it or gave her permission to use it, and she did not see any signs stating this. She had seen other people using it and it appeared to be a public path. 
Two residents of the Victoria Mills development gave evidence at the inquiry and stated they considered the Order route to be private for access to and maintenance of the apartments. They accepted the Order route was a through route which had been used by members of the public. They also acknowledge that there had never been any signs or notices indicating it was private or that use was with permission only. One of the residents stated he had been stopped twice over a period of about 3 or 4 weeks by maintenance workers in 2003 or 2004 when using the Order route to visit family who lived in Victoria Mills. However, he stated works were being carried out on the steps which may have meant it was necessary to close it for public safety or to allow the works to occur.
Overall, I consider the comments and petition submitted in relation to the 1995 planning application and the evidence of use heard at the inquiry indicates the public have used the Order route without force, secrecy, or permission between 1996 and 2015. This indicates they have accepted the dedication of the Order route as a public footpath. There is no evidence that Kiely Developments Limited took any action to indicate a lack of intention to dedicate public rights during their ownership. Furthermore, the subsequent landowners do not appear to have taken any action to demonstrate a lack of intention to dedicate public rights until 1995. 
Conclusions on Common Law Dedication
I have concluded above that the documentary evidence indicates, on the balance of probabilities, that the landowner intended to dedicate public rights in 1995 or 1996 when developing Victoria Mills. They provided the Order route after being asked to do so and there is no evidence that they took any action to demonstrate a lack of intention to dedicate it. The public used the Order route which I consider demonstrates acceptance by them. On the balance of probabilities, I consider the evidence is sufficient to infer an intention of dedication by the landowners and acceptance by the public.
Overall Conclusions
Having regard to these and all other matters raised at the inquiry and in the written representations I conclude that the Order should be confirmed.
Other Matters
The objectors referred to issues such as anti-social behaviour, crime, noise, more accessible alternative routes, dog fouling, safety, and landowner liability. Although I understand these concerns, they are not matters that I can legally take into consideration when determining the Order. 
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I confirm the Order. 
Claire Tregembo 
INSPECTOR

APPEARANCES
	For the OMA	
	Mille Critchlow		Counsel for the OMA
	Who Called:
	Frank Cant		Path User
	Gill Harbour		Path User
	Jayne Elliott		Senior Public Rights of Way Definitive Map Officer
		In 	Objection to the Order:
	Anthony Kirby		Property Owner
	Jason Stephenson	Property Owner
	John Summers		Property Owner
		
DOCUMENTS PRODUCED AT THE INQUIRY
	Letter from Lesley Sunderland
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