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	An Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 10 June 2026



	Order Ref: ROW/3354858

	This Order is made under section 53(2)(b) of the Wildlife and Countryside Act 1981 and is known as The Borough Council of Calderdale (Ripponden 51 (part of) – Variation of Width) Order No. 6 2021.

	The Order is dated 10 November 2021 and proposes to modify the Definitive Map and Statement for the area by modifying the width of the Order route as shown in the Order plan and described in the Order Schedule.

	There were six objections outstanding at the commencement of the inquiry.

	Summary of Decision: The Order is proposed for confirmation subject to the modifications set out below in the Formal Decision.
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Procedural Matters
The spelling of the properties now known as Little Haven and Carr Laithe have changed over time. I will refer to them by their current spelling unless directly quoting from a document. There are two other properties along the Order route named Far Hanging Stones Farm and Hanging Stones and some maps show them both as Hanging Stones. Hanging Stones was previously called Danygraig and Lineside. 
All of the Order route is part of Ripponden Footpath No. 51, which extends further north to the boundary with Sowerby Bridge and south to Ringstone Edge Reservoir. Some maps and documents refer to all of the Order route as Hanging Stones Lane, but some parties considered it to be made up of two named routes. Having reviewed the evidence, I consider Hanging Stones Lane runs from Ripponden Old Bank to the junction with Ripponden Bridleway 61 (RBW61) just east of a bridge over the disused railway line. Between this point to Little Haven the Order route is part of Highlee Lane which runs from Halifax Road, over the river and disused railway, north along the Order route, then south east and east to Highlee Farm. When referring only to the section between Ripponden Old Bank and RBW61 I will call it Hanging Stones Lane and will refer to the section north of RBW61 as Highlee Lane. When referring to both sections, I will refer to it as the Order route.  
Preliminary Matters
Objectors stated procedures have not been correctly followed as they did not see notices of the Definitive Map Modification Order Application (the Application) on site and did not receive a pre-order consultation. The applicant certified that the landowners had been served notice of the Application but there is no requirement to post notices on site unless there are unknown landowners. Furthermore, the Borough Council of Calderdale (the Council) can make an Order if they discover evidence that the DMS needs modifying without a DMMO application. The Council stated they have carried out the necessary pre-Order consultation in accordance with the Rights of Way Review Committee’s Code of Practice. 
In any event, the objectors were aware of the Order having been served notice of its making and notices were displayed on site. The Council also gave an extension to the objection period to give the objectors additional time to look at the evidence in relation to the Order. As they objected to the Order they have not been prejudiced if the applicant failed to serve notice of the Application. 
Another party also stated they would have objected to the Order if they had been aware of it. They rely on the Council’s website to identify Orders, but it was not displayed there so they did not see it or the notice of its making. They considered this undermines the fairness of the consultation process. There is no statutory requirement for Orders or notices to be posted on the Council’s website, and the Council has followed the statutory requirements. However, this party was aware of the Order prior to the Inquiry and was advised they could make comments as an interested party and appear at the Inquiry. Therefore, they have not been prejudiced by the notices not appearing on the Council’s website.  
An application has also been made to upgrade the Order route to restricted byway. The Council determined not to make an Order for this application and this decision is subject to an appeal to the Secretary of State. Although my powers to modify orders are wide, I need clear and cogent evidence to displace the presumption that the Definitive Map and Statement (DMS) is correct. There are likely to be additional documents submitted with the appeal that are not before me. The Inspector determining the appeal will be best placed to determine the status of the Order route. However, I could modify the status if I was satisfied there was clear and cogent evidence that showed, on the balance of probabilities, that its status was incorrectly shown.
The Council sent out the wrong Plan 1 with the Consultant’s report for the making of the Order. The plan originally provided was for the Application into the upgrade of the Order route and another route. This gave the impression that the Council considered part of the route in the Order should not have been included. However, the correct map was provided at the Inquiry, and I am satisfied that the Council intended to include all of the Order route in the Order before me. 
The Main Issues
1. The Order has been made under section 53(2)(b) of the Wildlife and Countryside Act 1981 (the 1981 Act) in consequence of an event under section 53(3)(c)(iii) which requires me to consider if on the balance of probabilities, the evidence shows that there is no public right of way over land shown in the map and statement as a highway of any description, or any other particulars contained in the map and statement require modification. 
2. The main issue before me is the clarification of the width of Ripponden Footpath No. 51 between Ripponden Old Bank and Little Haven. 
3. Section 56 of the 1981 Act provides that the DMS is conclusive evidence as to the particulars contained therein including the width, but without prejudice to whether the public had any right of way other than those rights, or whether the right was subject to any other limitations or conditions. 
4. If there is no discovery of evidence, or the evidence does not show that the route is incorrectly recorded there can be no event that triggered the making of an Order. As found in Burrows v Secretary of State for the Environment, Food and Rural Affairs [2004] EWHC 132 (Admin) (Burrows) the evidence must be new in terms of not having been previously considered, ‘an inquiry cannot simply re-examine the same evidence that had previously been considered when the DMS was previously drawn up’. 
5. I must have regard to the judgement in Trevelyan v Secretary of State for the Environment, Transport, and the Regions [2001] ECWA Civ 266 (Trevelyan). Lord Phillips found that ‘where the Secretary of State or an inspector appointed by him has to consider whether a right of way that is marked on a Definitive Map (DM) in fact exists, he must start with an initial presumption that it does… In the absence of evidence to the contrary, it should be assumed that the proper procedures were followed and thus that such evidence existed... Evidence of some substance must be put into the balance. 
6. In Kotarski v Secretary of State for Environment, Food and Rural Affairs v Devon County Council [2010] EWHC 1036 (Admin) (Kotarski) it was claimed that the evidence was not new as it was available when the DMS was drawn up. However, the judge stated, ‘it is sufficient that there was the discovery of what the Inspector described as a ‘drafting error’, which was itself the result of what the Court of Appeal in R v Secretary of State for Environment, Food and Rural Affairs ex parte. Burrows and Simms characterised as ‘recent research’’.
There may be other evidence that indicate an error in the DMS. McLeish v Secretary of State for the Environment, Food and Rural Affairs [2024] EWCA Civ 1562 considered the approach taken by an Inspector when determining an Order to modify the line of a path shown on the DM. The Inspector concluded an error had been made to the current DM as the result of copying errors with no intention to modify this route. She also found evidence to indicate the original DM was not correct. It was held that the Inspector had to reach a conclusion about the correct line of a path, on the balance of probabilities, without the presumption that the DM was correct when she found an error had been made, having had careful regard to all the evidence which was available. 
7. Section 32 of the Highways Act 1980 (the 1980 Act) requires me to take into consideration any map, plan or history of the locality, or other relevant document provided, giving it such weight as is appropriate, before determining whether or not a way has been dedicated as a highway.  
8. With regards to the width of highways, there are several principles and presumptions that apply. Halsbury’s Laws state, ‘at common law a highway may be of any width, but statutes such as the Inclosure Acts generally prescribe the width of highways to be set out in pursuance of their provisions. Apart from any special enactment, the width of a highway, that is the extent of land subject to the public right of passage, is a question of fact’. Where documentary evidence such as an Inclosure Award or Diversion Order specifies a width, this is clear factual evidence of the width of the highway. However, documentary evidence may not provide any widths. 
9. Where boundaries such as walls and fences on either side of a highway can be shown to have been erected or created for the purpose of separating the highway from the adjoining land, there is a presumption that the entire area between the boundaries including any verges, not just the made-up surface, was dedicated as highway (Harvey v Truro District Council [1903] 2 Ch 63 and Attorney General v Benyon [1970] Ch 1, [1969] 2 All ER 273). This ‘boundary to boundary’ presumption can be rebutted if it can be shown that the boundary was not proven to be the boundary of the highway (Hale v Norfolk County Council [2001] Ch 717).  
10. If the ‘boundary to boundary’ presumption does not apply, a reasonable presumption would be that the highway rights exist over the full extent of the trodden or driven track (Easton v Richmond Highway Board [1871] L.R. 7 Q.B. 69 and Elwood v Bullock [1844] 6 Q.B. 838. If there are only private vehicular rights over the track, and in absence of evidence to the contrary, it could be assumed that the owner had at some point dedicated public rights over the full width of the surface (Attorney General v Esher Linoleum Co. Ltd. [1901] 00 A. 1766). This could be established if the full extent of the track has been used by the public as a highway.
11. If there are no physical boundaries, the width that has habitually been used by the public would need to be established. If there is a defined or well-worn track, it would be presumed that this track defines the extent of the highway. If there is no evidence of a track or used line, the presumption would be that of a ‘reasonable width’ for use by the public (Secretary of State for Defence v Percy [1998] 4 WLUK 367) and what would be considered to be a reasonable width would need to be determined. 
Reasons
The Definitive Statement (DS) records the Order route with a width of 4 feet (1.2 metres). In August 1994 an application was made to modify the width of the Order route from 4 feet to 10 feet. The Council determined the Application and subsequently made the Order before me to modify the width to a varying width between 2.6 metres (8.5 feet) and 3 metres (10 feet). 
Discovery of New Evidence
In accordance with section 53(3)(c) there must be a discovery of evidence by the authority which (when considered with all other relevant evidence available to them) shows that an error has been made for an event to have occurred for the purposes of section 53(2)(b) of the 1981 Act. 
The Council considered the new evidence in relation to the width of the Order route to be a 1954 Memorandum regarding the standardisation of widths for rights of way without any legal basis. They were not aware of this document until the applicant brought it to their attention in March 2021. This led them to consider that the width shown in the DS was not based on any evidence of fact or use and indicated an error was made when producing the DMS. They considered that if evidence comes to light that the particulars contained in the DMS are incorrect or need to be changed there is a duty on the surveying authority to make an Order to correct them. 
The objectors did not consider the 1954 Memorandum to be newly discovered evidence meaning there was no event that triggered the making of the Order. They cite R v Secretary of State for the Environment, ex parte Sims and Burrows [1991] 2 Q.B. 354 and Mayhew v Secretary of State for the Environment [1993] 65 P. & C.R. 344 (Mayhew) which concerned the finding of evidence which may have existed when the DMS was being produced or reviewed but was not known to the surveying authority. 
The objectors asserted that the surveying authority knew about the 1954 Memorandum when the DMS was first produced and it was considered by them. They considered the 1954 Memorandum indicates the surveying authority deliberately made the decision to reduce the width of routes which could have been objected to or challenged during the production of the DMS. The objectors are not aware of any authority that confirms the later realisation of a deliberate act during the production of the DMS. 
The objectors accepted there is a class of ‘evidence discovery’ that concerns an error made by the surveying authority but stated that Kotarski concerned an inadvertent error which the Inspector referred to as ‘a drafting error rather than a deliberate exclusion’. 
Furthermore, the objectors considered there must be evidence of some substance to rebut the ‘evidential presumption against change’ arising in Trevelyan. They cite the finding in McLeish that ‘it is a matter of common sense, resulting from the inherent improbability that a DM produced in the careful manner set out in the 1949 Act would be in error; and the fact that the longer a right of way has been shown on the DM, the harder it will generally be to obtain evidence to demonstrate that it was marked there by mistake’. The objectors stated the 1954 Memorandum cannot expressly or by inference be connected to the Order route and other evidence could have been considered to determine the width. Furthermore, because the route was privately maintained, the objectors stated a width reduction would not have been necessary to reduce the Highway Authority’s maintenance liability.  
In response to this, the Council considered that the McLeish and Trevelyan presumption does not apply because they are materially divergent to this case. This case does not involve the downgrading or deletion of a route from the DMS. The Council believed if McLeish applied in the way the objectors imply it would give rise to a new presumption that the omission of a way from the DMS is effectively conclusive evidence of its non-existence placing additional hurdles and contradicting the ‘without prejudice’ provision of section 56 (1) (a)-(d) of the 1981 Act. They considered the discovery of evidence test simply requires there to be evidence which suggests that unrecorded rights subsist. They did not believe the Inquiry into the 1999 Order confirmed the recorded width of 4 feet to be correct as the Order Decision did not refer to the width issue, only the status. Furthermore, they considered there has been a discovery of evidence on more than one count.  
The Memorandum from the County Engineer and Surveyor to the Clerk to the County Council dated 2 December 1954 states, ‘in all cases where the width of any public path has been shown therein greater than normal, i.e. that any footpath included in the statement… which is shown therein at a width not exceeding 6 feet, be retained but all footpaths having greater widths than 6 feet should be changed to 4 feet: likewise that all bridleways (normally considered to be 8 feet wide) which are shown of greater width than 10 feet should be reduced to the standard 8 feet. You will appreciate the point has been raised in order to define the liability of the highway authority within the limits of ways which in some cases are 20, 30, 40 and sometimes more feet between fences’. 
A letter dated 11 April 1957 from the County Engineer and Surveyor to Ripponden Urban District Council (RUDC) states with reference to the discussion my representative had with you… I send herewith a copy of the Draft Statement on which are indicated in red the modifications which it is understood you require in the Urban District. It is presumed that where a reduction in width is required, it is on the grounds that the public rights are confined to that width’. The reply dated 14 May 1957 states ‘the reduction in width of several of the paths arises out of a discussion with your Mr Gowling upon implications of the excessive width previously included. 
A notice dated 25 July 1958 states that the County Council of the West Riding of Yorkshire under powers conferred to them by sub-section 3 of section 29 of the National Parks and Access to the Countryside Act 1949 have determined the objections or representations for particulars contained in the Draft Map and Statements for paths in Ripponden Urban District. Ripponden 51 had the description ‘amended from a Bridleroad to a Footpath 4 ft. wide’. The width and/ or status of 11 other paths was also modified. 
The Draft DS for the Order route describes it as a ‘Bridleroad and road used as a public path’ with a width of 15 feet. Other sections were stated to be 6 feet and 7 feet. These widths were all later amended to 4 feet. The extract of the Draft DS before me shows that all routes recorded as bridleways were downgraded to footpaths with their widths reduced to 4 feet and footpaths with widths wider than 4 feet were reduced to 4 feet. The only widths not changed were those that were originally stated to be 4 feet or less. 
The West Riding County Council (WRCC) National Parks and Access to the Countryside 1949 Ripponden Urban District Reports Forms includes a sheet detailing the objection from the British Transport Commission (BTC) to the inclusion of the Order route on the Draft DMS. BTC originally objected to the inclusion of the whole of the Order route on the Draft DMS, but at the hearing they amended it to state they only objected to its status as a bridleway rather than its inclusion as a footpath. The BTC do not appear to have objected to the width of the Order route. The Recommend Modification to Draft Map and Statement was ‘Amend from bridleway to footpath. (See Urban District Council’s objection for detailed modifications)’. 
RUDC’s objection is not available. However, the 1957 Letter from RUDC indicates their reductions in widths were due to ‘implications of excessive width previously included’ and suggests this applies to all paths in the District. 
I am not satisfied with the Council’s argument that the Trevelyan presumption does not apply because section 56 of the 1981 Act provides that the DMS is conclusive evidence as to the particulars, including the width, are correct. However, it is without prejudice to whether the public had any additional rights and this could include rights over a wider area through presumed dedication or documentary evidence showing a wider width subsisted. 
Trevelyan found that ‘it should be assumed that the proper procedures were followed’ unless there is evidence to the contrary. I consider the 1954 Memorandum and 1957 letters indicate path widths were changed to a standard pre-determined width dependent on status and irrelevant considerations were taken into account instead of a proper analysis of historical or user evidence relating to the actual width of each highway. This may have been a deliberate decision to incorrectly record the width rather than a drafting error, but I consider it shows that WRCC were acting ‘ultra vires’ when they introduced a standard width to reduce maintenance liability in the first DMS (Relevant Date 1964). I consider this, on the balance of probability, applied to all routes in the DMS. 
There is nothing to indicate the maintenance liability of any route was known or taken into consideration when determining the width as suggested by the objectors. If WRCC were seeking to reduce maintenance liabilities, and were aware that the Order route was maintained by the property owners, they could have included this information in the DS but there is no record of private maintenance responsibilities for the Order route.
Taking into account the above, I consider the 1954 Memorandum, and 1957 Letters provide sufficient evidence to show, on the balance of probabilities, that proper procedures were not correctly followed when producing the first DMS for the WRCC in the 1950s.
The objectors considered the arguments about width and due process being followed were raised and dismissed at a 1999 Inquiry into an Order to upgrade the Order route to bridleway. At the Inquiry for the Order before me, Counsel for the objectors stated the evidence considered at the 1999 Inquiry included the 1954 Memorandum. They also stated that one of the supporters of the Order agreed during cross questioning. However, the supporter denied she had agreed to this in her closing statements and my records indicate that she accepted the 1957 Letters were before the Inquiry but not the 1954 Memorandum. The Proof of Evidence from the objector who was present at the 1999 Inquiry refers to a 1957 Memorandum. 
The Inspector’s 1999 Decision refers to a surface of about 2 metres wide when describing the Order route. The Inspector summarises the cases for the supporters and objectors in the 1999 Decision, but the summaries do not refer to width. The Inspector does not discuss the correct width of the Order route in the 1999 Decision and does not appear to have considered modifying the Order to only amend the width recorded in the DMS. Therefore, I do not consider the width of the Order route was considered at the 1999 Inquiry. 
The Inspector in the 1999 Decision concluded ‘there is no reason for believing that the proper procedures were not carried out. I find no evidence to support the view that the procedures for making and correcting the definitive map, between 1950 and 1964, were not followed’. The Inspector provides a comprehensive List of Documents produced at the Inquiry. Although the 1957 Letters were produced, the 1954 Memorandum is not listed. Therefore, I do not consider that the 1954 Memorandum was before the Inspector at the 1999 Inquiry. I also do not agree with the 1999 Inspectors conclusion that there is no evidence the correct procedures were not followed. 
The West Yorkshire Metropolitan County Council (Ripponden No. 51) Public Path Diversion Order 1976 diverted a section of the Order at Hanging Stones. It was made on 7 December 1976, confirmed on 8 February 1977, and came into Operation on 17 February 1977. The Schedule describes the public footpath to be created by the Order as ‘8 feet wide… from a point 150 yards north-east of Ripponden Old Bank… in a north easterly direction for approximately 24 yards… thence along the eastern side of the disused railway line in a generally north-north easterly direction for approximately 191 yards… to join Hanging Stones Lane’ and was shown on the accompanying Diversion Order map between points A-D-B-C.  
The DM (relevant date 30 April 1985) shows the diverted line of the footpath in the 1976 Order. However, the DS does not record the 8 feet width for this section, and it remains at the original width of 4 feet. The 1976 Order does not appear to have been considered by the Council when determining the application for the Order before me. However, I consider it indicates an error was made when reviewing the DMS in 1985 because the width recorded in the 1976 Order is not recorded in the DS. I consider the omission of this width is sufficient to indicate a discovery of evidence of a drafting error in the DMS.
The Council also stated an inspection of the Order route indicates the public have access to the full width of the track and were observed using the full width. They considered this evidence of use to be a discovery of evidence that the width is incorrectly recorded in the DS. They could also not identify where the 4 feet width should be. 
One of the objectors stated, ‘the 4 ft. strip defined the right of way and was not intended to identify a particular strip of the route over which this right could be exercised’. However, the purpose of the DMS is to identify the precise alignments, status, and width of public rights of way. The objector also stated ‘The 1957 recorded nominal 4 ft. public strip width is practical, works well and has done so for 60 years’. However, there appear to have been issues in identifying the 4 feet width when a cattle grid was installed across the full width of the track on Hanging Stones Lane in 1977 without authorisation from the Highway Authority. The DMS does not record where the 4 feet right of way runs within the wider track. Therefore, it cannot be relied upon and is not conclusive. Accordingly, I consider this indicates errors were made when producing the DMS.
Taking the above into account, I am satisfied there has been a discovery of new and cogent evidence of errors made in the production of the first DMS and current DMS with regards to the width of the Order route. This evidence undermines the evidential value of both DMS's for the Order route. As I consider there are errors in the DMS, I will need to consider all the available evidence to determine, on the balance of probabilities, the correct width of the Order route. 
Documentary Evidence
A large number of documents were submitted in relation to the Order route. Some of these documents do not relate directly to the Order route and concerned the use of it as part of a long distance route, nearby routes, or the wider area. Some of the documents submitted offer limited or no evidence in relation to the width of the Order route, did not refer to it, or appear to have been submitted in relation to its status. I have taken into account all of the documents provided, although I have not referred to them all below. 
Commercial Maps
Ogilby’s 1675 and Britannia’s Improved 1730 maps show a route branching out of the main road at Ripponden just east of the bridge. This could be the start of Hanging Stones Lane. However, its position to the east of shading on the map which appear to indicate ridges, hills, and valleys and its proximity to ‘Barsand Bank’ suggests it is more likely to be Moor Bottom Road. 
The Order route is not shown on Jeffery’s 1771 although some of the properties along it are.  
The Order route is shown on Greenwood’s map of Yorkshire 1828, Myers’ map of Halifax 1835, and Hobson’s map of Yorkshire 1847 with double solid edges which the key’s indicate are ‘Cross Roads’. The rest of Highlee Lane is shown in the same way. 
A map of streams or rivers following from the Green Withens Clough to its junction with the River Calder 1837 shows the Order route largely with double solid edges but with double dashed edges through Highlee Wood. 
Some of the commercial maps indicate the existence of the Order route, and they are suggestive of public rights, possibly higher than footpath. However, they do not provide a reliable indication of status or width. Their scale is too small to determine the exact alignment or width but they suggest it would have been wide enough for carts.
Samuel Hill’s Will 5 October 1759
Samuel Hill’s will stated that his Trustees and Survivors were to ‘erect and finish… at Kebroyd Ford a Stone Bridge...five yards in breadth’ using the rents and profits of his real estate. Supporters of the Order considered this indicates Highlee Lane would have been used by pack horses and carts. 
Court Roll 7 January 1791
The Court Roll on 7 January 1971 refers to the sale of property formally owned by Samuel Hill. It included ‘liberty for PRIESTLY and all occupiers of Thorpe Mill, his and their servants and workmen with or without horses, carts and carriages or otherwise to pass to and from the turnpike road… over such part of Highlee Wood…as is most convenient’ for the purposes of transporting materials to repair the dam and weir and conveying water. However, it does not indicate which routes were available through Highlee Wood or if the Order route was to be used.  
Barkisland Inclosure Award and Map 1814-17
Hanging Stones Lane is shown with double solid edges between Ripponden Old Bank and Carr Laithe and is numbered 103 at Hanging Stones and 30 just north of Far Hanging Stones Farm. There is a line across it halfway between Hanging Stones and Far Hanging Stones Farm. It continues north through Highlee Wood initially with double solid edges then double dashed lines which are numbered 22 and 51. The Order route is not shown across a field within the woods numbered 21. There appears to be a dashed line to the west of parcel 21 suggesting a route through the woods between Hanging Stones Lane and Highlee Lane. However, the copies before me are not that clear for this section. Highlee Lane is shown on the north side of hereditament 21 with double solid edges to Little Haven (hereditament 5) and then north to a small wood. Highlee Lane is also shown to the river and Highlee Farm. The Order route is on its pre-railway and diversion line. It is not coloured but Highlee Lane east of Highlee Wood, Moor Bottom Road, and the B6133 are coloured sepia. 
I have not been provided with details of the numbered hereditaments, but the map indicates the Order route north of Car Laiths is owned by John Wheelwright and the southern end largely owned by Edward Dyne Briscoe.
In the Award, after stopping up and discontinuing a footpath, the ‘Commissioners Did by the same Order set out and appoint’ various public footpaths including ‘one other public footpath beginning at a place called Coward Laith and leading in a southwardly direction across property of the late John Wheelwright deceased and the late Edward Dyne Brisco Esquire deceased and property now in the possession of Thomas Horton Esquire into the north end of Hanging Stones Lane’. This footpath appears to be on a similar line to Public Footpath 64 today. 
The Inclosure Award does not include a width, but the scale of the map suggests the Order route would have been wide enough for carts and carriages with a width similar to some public roads.  
Barkisland Valuation Lists 
The Barkisland Valuation List 1838 for Little Haven shows the Wheelwrights still own it. It includes a ‘Lane’ of 1 acre, 1 rood, and 35 perches with a rate of 4 shillings. The Reverend Thomas Horton owned Hanging Stones and claimed a rate for a ‘Lane’ of 1 rood and 5 perches. The rates for the Order route are substantially less than similar sized parcels which could indicate a rate reduction for unproductive land. The 1895 and 1913-1921 Valuation Lists show Little Haven is still owned by the Wheelwrights and it has no gross estimated rental or rateable value for a ‘Lane’. Supporters of the Order stated calculations show the width of the Order route would have been slightly more than 3 yards (approximately 3 metres) given its length and total area.
Ordnance Survey Maps
The first edition 1 inch OS map surveyed in 1839 published in 1843/44 shows the Order route on its original line with double solid edges. The railways were added in 1852, and the alignment of the Order route moves slightly east north of Carr Laithe, and it passes over the railway on the level at the southern end. The 1896 1 inch OS map also shows the Order route with double solid edges alongside the railway line. These early edition maps did not show footpaths. 
The 6 inch 1854 OS map shows Hanging Stones Lane with double solid edges from Ripponden Old Bank to Carr Laithe. There are ‘Ranges’ alongside it between Hanging Stones Farm and into the woods and it is labelled ‘Hanging Stones Lane’. It is shown continuing through Highlee Wood with double dashed lines to Bridleway 61. Highlee Lane is shown with double solid edges to Little Haven. Hanging Stones Lane is on its original alignment past Hanging Stones and the alignment at the junction with Highlee Lane is also different. The public footpaths off the Order route to Carr Laithe and beyond are labelled ‘Foot Path’ as are other public footpaths but the Order route is not. The railway line is not shown. There are no disclaimers on this map.
The 6 inch 1894 OS map shows the alignment of the Order route after the construction of the railway. It is shown with double solid edges for its full length with the eastern edge being thicker and New Bank and the Halifax Road are shown in the same way. The Order route is labelled ‘Hanging Stones Lane’ between Carr Laithe and the bridge over the railway. The Order route is shown on its original line past Hanging Stones but some sections alongside the railway line north of Carr Laithe have moved east. The junction of Hanging Stones Lane and Highlee Land has been realigned, and Bridleway 61 now crosses the railway line on a bridge and there is a well shown here. There is now an additional route at the southern end between Ripponden Old Bank and Hanging Stones Lane which is shown with solid edges of equal width. Ripponden Old Bank is also shown with lines of equal width. Some paths, including those around Carr Laithe are labelled ‘F.P.’ 
The Order route and the other routes referred to are shown in much the same way on the 1893 25 inch OS map as they are on the 6 inch 1894 OS map. An extract of the section from Little Haven through Highlee Wood shows it coloured sienna on the 1894 25 inch OS map and a well is shown on Hanging Stones Lane just south of the bridge over the railway. The 1907 OS map shows the Order route with double solid edges of equal thickness and there are six wells shown alongside Hanging Stones Lane. 
A 1 inch Geological survey published in 1927 shows the Order route running alongside the railway line with double solid edges between Ripponden Old Bank and Bridleway 61. It continues to Little Haven and then north with solid and dashed edges. 
Conventional keys and OS Characteristic sheets indicate that routes before 1896 with a thicker edge are ‘Main Roads’ and those with the same thickness edges are ‘Minor Roads’ with solid edges indicating fenced routes and dashed edges indicating unfenced routes. On later maps, ‘Metalled Roads, Second Class’ were shown with thicker edges on one side and ‘Metalled Roads, Third Class’ with fine lines on both sides and ‘unmetalled roads’ with narrow fine lines.
The OS maps provide evidence of the physical existence of the Order route and suggests it would have been wide enough for and carts or carriages.
Property Records
An Indenture dated 21 August 1841 refers to various properties located on or near the Order route. The ‘messuages or Dwelling house with the Barn and closes or parcels of land…known by the name Hanging Stones’ includes a ‘piece of land used as a road two roods and three perches’. The property known as ‘Cowherd Laith’ also included a ‘Cottage shop’.  
A conveyance dated 1 March 1929 for the sale of ‘Cowherd Laithe’ included ‘all such rights of way and passage to and from the hereditaments hereby conveyed or any part thereof over and along the adjoining lanes or roads as hitherto have been enjoyed by the owner or occupier of the said hereditament’. The vendor also reserved a right of way for themselves, the purchaser and all other persons having that right ‘with or without vehicles and animals from and to the public highways over and along such part of the land called Hanging Stones Lane as is included in or coextensive with the hereditaments conveyed the Purchaser keeping such part of the said lane in repair’. The extent of Hanging Stones Lane conveyed was 2 roods and 1 perch.
A Deed for Far Hanging Stones Farm dated 11 April 1968 between the Naylors and Florence Mary Crowther granted rights of way for ‘the purchaser and their successors in title with or without horses carts carriages and other vehicles over and along Hanging Stones Lane… as a means of access thereto’. It also states the purchasers ‘will at all times hereafter leave open and unbuilt upon such part of Hanging Stones Lane as is coextensive with the property hereby conveyed and will permit’ the vendor and other owners and occupiers ‘and all other persons having the like right to pass and repass with or without horses carts carriages and other vehicles over such part of Hanging Stones Lane aforesaid as is coextensive with the property hereby conveyed’ and they had to contribute to the cost of cleaning, repairing, and maintaining it.
Deposited Railway Plans and Records
The Lancashire and Yorkshire Railway Bill 1870 shows the Order route from Ripponden Old Bank to Highlee Wood with double solid edges running on its original line past Hanging Stones. It is numbered ‘32’ in two places and there is a line across it south of Hanging Stones where a stream crosses it. It continues through the wood with double solid then double dotted lines but appears to be numbered with the adjoining parcels as ‘27’ and ‘9’. The Order route is shown with double solid edges from the junction with Bridleway 61 to Litte Haven and is numbered ‘13’. Bridleway 61 is shown with a mix of solid and dotted edges within parcel ‘9’. Footpath 64 is shown with double dotted and double solid lines through parcel ‘21’. Ripponden Old Bank is labelled ‘43’ and Ripponden New Bank is numbered ‘77’. A route opposite Hanging Stones Lane between Ripponden Old and New Bank is shown with double solid edges and numbered ‘76’, another route off Ripponden Old Bank is labelled ‘47’, and Footpath 50 is labelled ‘79’.
The accompanying Book of Reference describes parcel 9 as ‘Woods footpaths bridle roads stream and River Reyburn’, 13 as ‘Occupation Road or Bridleway’, 27 as Wood road stream and River Reyburn’. They are all are owned by John Wilkinson Wheelwright’. He also owns parcel 32 along with ‘Wastel Briscoe and Joshua Thomas Horton’ and it is described as ‘Road Well and stream’. Parcel 76 is owned by several parties and is described as ‘Road’ and 79 is owned by ‘Wastel Briscoe’ and described as Road and Footpath’.  Parcel 43 is owned by ‘The Local Board of Health of Barkisland- James Walker Crossley, Clerk (Barkisland)’ and described as ‘Highway’. Parcel 77 is owned by The Trustees of the Blackstone Hedge Turnpike Road Parker Holt, Clerk’ and described as ‘Turnpike Road leading from Ripponden to Elland. Parcel 76 is owned by ‘The Venerable Archdeacon Charles Musgrave D.D. and The Reverend James Saunders Trustees of the Ripponden National School and Wastel Briscoe or one of them’ and is described as ‘Road’. Parcel 47 is described as ‘Occupation Road’ owned by ‘George Greenwood, Wastel Briscoe and Thomas Shaw or one of them’ and Parcel 79 is owned by ‘Wastel Briscoe’ and described as ‘Road and Footpath’.
A Conveyance of lands between John Wilkinson Wheelwright and the Lancashire and Yorkshire Railway Company dated 25 October 1872 concerns land and properties around Hanging Stones Lane including Little Haven, Carr Laithe and Hanging Stones. The Railway Company were to take land for the purposes of the railway and works authorised by the Lancashire and Yorkshire Railway Extension Act 1868. The Railway Company had to ‘make and construct at their own expense the following accommodation works for the estate of John Wilkinson Wheelright… a cattle road under the line of the Railway near the brook in the field numbered 2 on the said Plan, a bridge between the fields numbered 3 and 12 on the line of the footpath there which bridge shall be of the clear width of twelve feet between the parapets - a bridge for carrying the public road numbered 13 on the said Plan over the line of the Railway instead of a level crossing which bridge shall be of the clear width of Eighteen feet between the parapets, a diversion of the road from Cowherd Laith Farm on the upper or eastern side of the said line of Railway which road shall be of the clear width of fifteen feet between the fences with proper gradients and shall be fenced on both sides with stone walls or fences of the clear height of at least five feet above the level of the Road, centre-roads by level crossings or bridges at convenient places into the Holmes numbered respectfully 25 and 26 on the said Plan - a bridge or cattle road in the field numbered 33 on the said Plan and a Bridge over the line of the Railway near the line of the footpath between the field numbered 100 and 101 on the said Plan which Bridge shall be a clear width of Ten feet between the Parapets’. 
Urban District Council records 
The minutes of Barkisland Urban District Council (BUDC) meeting in 1897 refer to a letter stating, ‘the overflow from the Hanging Stone Well flows over the Road and down Ripponden Old Bank thus causing the Road to be washed up and damaging the footings of the wall and asking that attention be given to this matter’.
The minutes of BUDC meeting in February 1902 refer to a letter asking for them to replace the old stone drains with a 6 inch pipe to prevent pollution of water flowing through the garden at Hanging Stones. It was resolved that the Surveyor be instructed to lay 6” pipes across the road on the top of Hanging Stones Wood and in continuation across the triangular piece of ground there, also to place and an iron grate in front of the public trough on Hanging Stones Lane and to do such works as may be necessary to prevent the overflow of water on such lane and Ripponden Old Bank’. 
Minutes of BUDC from 1908 resolved that ‘the owners of property abutting on the entrance to Hanging Stones Lane be communicated with and that it be pointed out that there is grave danger to persons using the Lane by reason of the land underneath having been taken to the property some time back and that they be asked to put the entrance safe and free from danger’.
The minutes of BUDC Highway Committee meetings in November 1908 and 1909 refer to the condition of Hanging Stones Lane at the junction with Old Bank. The surveyor was report on the condition and get an estimate for repair in 1909. He found that a steel girder would be required which was authorised along with and 8” sets and a protecting rail. Two residents recall seeing this girder in Hanging Stones Lane parallel to the wall above Godley Row from 1966 until 1987 when it was removed.   
Minutes of BUDC Highways and Finance Committee dated 4 May 1923 state, ‘in Hangingstones Lane a drain has been opened and a channel fixed around the water trough’.   
Finance Act Records 1910
The Order route is shown within the Railway Company’s hereditament number 448. I have not been provided with extracts of the Field Valuation Books for this parcel. Therefore, it is not possible to tell if they include any reference to public rights. Deductions for ‘Public Rights of Way or Users’ were given to Carr Laithe which has footpaths connecting to Hanging Stones Lane but not for Little Haven. 
Definitive Map Records
Paragraphs 28-33, and 39-42 above describe some of the DM Records including the 1954 memorandum, 1957 letters, 1958 notice, Draft DS, BTC objection, the Inspectors 1999 Decision, and 1976 Diversion Order. 
The Parish Schedule for the Order route dated 14 November 1950 states it runs from ‘Ripponden Old Bank just below Railway Station’ to ‘Little Haven and to the boundary’. It states the type of path is ‘Carriage way for property owners’ and there is ‘uninterrupted use by the public for 60 years’ but not how it is used and there is no mention of width. It is clear that vehicles could use the Order route to reach properties, but there is nothing to indicate that the public were confined to any part of the carriageway. 
The Order route is shown on the Draft DM coloured green to indicate a public bridleway. Footpath 61 was also shown coloured green, but part of Bridleway 61 is shown coloured blue indicating a footpath.
A letter from the Clerk to Ripponden Parish Council dated 10 April 1979 states 28 user evidence forms to upgrade the Order route from footpath to bridleway were provided. It states that most provide evidence prior to the survey of rights of way when Ripponden Urban District Council requested all rights of way in their area should be classed as footpaths. 
An extract of a Clerks Report to be read in conjunction with the general report re-presented on 5 November 1970 states it was trying to ascertain whether or not the Order route or any part of it existed in 1835, and if so in what form. It states that Councillor J W Berry has knowledge of the Order route going back at least 50 years. He recalls ‘the lane was used as an access for cattle going from Ripponden market via Carr Laithe to Moor Bottom and Norland’. He does not know if this use was as of right or with permission but has no knowledge of a right being disputed. Mrs Whiteley stated her husband’s family had previously lived at Carr Laithe and they always referred to the Order route as a footpath. She considered it was a private highway as regards vehicles and horses and did not believe it had been used by the public other than on foot. Representatives of the British Horse Society (BHS) and Ripponden Pony Club considered it to be an ancient lane and refer to the Railway records, Inclosure Award, and Myers map. The Pony Club stated it had been used ‘openly by vehicles and pedestrians supporting the view that its status is a highway for vehicles which would carry “bridle” rights… older inhabitants confirm that no challenge to the full use of the Lane had been made by the public until recently’.
On 9 December 1975 an Inquiry was held to determine the West Yorkshire Metropolitan County Council (Ripponden No. 51) Public Path Diversion Order 1975. The Inquiry was held due to an objection from the BHS who considered higher public rights existed. The Inspector made it clear the status should be dealt with at review and was not to be considered in relation to the diversion.
The Inspectors Decision report states ‘Hanging Stones Lane serves as an accommodation road to the applicant’s residence Lineside (previously Danygraig) and several farm and other premises to the north. Generally, it is a rough metalled track in poor condition and only sufficiently wide for a single vehicle. As described in the Order the section to be diverted commences some 170 yds from Ripponden Old Bank at a point slightly east of the disused railway line and terminates some 170 yds to the north-east. Commencing as an approximate 8 ft wide loosely metalled track it climbs to the frontage of Lineside, where it widens. It continues as a partly paved track effectively 6-7 ft wide with a marked curve and a sharp descent’.  
‘The proposed diversion has the same points of commencement and termination as the existing Order path but has a total length of some 160 yds. It is located close by the side of the disused railway, to the west of Hanging Stones Lane. It is virtually straight and level over most of its length but has a slight upward gradient and horizontal curve towards its northern junction with the existing track. It comprises a newly formed roadway at least 8 ft wide with a tarmac-type surface.’
It was noted that there was an error in the Order and that ‘Point A on the Order plan should be moved some 24 yards south-westwards and the extended diversion should be shown running adjacent to the north-western side of the present lane’. 
The applicant’s case for the Order stated ‘the number of pedestrians using the way varies substantially but it is a popular walk for local people and ramblers during the summer… Horse riders have used the path since his occupation of the premises - it is difficult to prevent unauthorised access’.
The Inspector concluded the diversion route would ‘be to the benefit of the public … providing a more direct and marginally shorter route with a far better surface and an easier gradient. Moreover, having regard to the fact that rights of passage for vehicles and animals subsist the diversion route would be the safer way for pedestrians by reason of its more consistently favourable width and the greater forward visibility range it would afford for drivers’. The Order was to be confirmed with some modifications to correct technical errors on plan B and referred to in the report which relate to the relocation of point A. However, it would appear that due to errors in the 1975 Order, it was remade and subsequently confirmed in 1976 as detailed in paragraph 41 above. 
A letter dated 2 November 1977 from solicitors acting for the owners of Far Hanging Stones Farm to West Yorkshire Metropolitan County Council concerns the erection of a cattle grid on Hanging Stones Lane. It states, ‘the cattle grid has now been in place for several months’. 
Statutory Declarations
A ‘Notice of Intention not to Dedicate Public Rights of Way’ under section 31(6) of the 1980 Act dated 14 December 1993 for Carr Laithe acknowledges a footpath along the Order route and declared the owner had no intention to dedicate any other public rights on or across their land. The map accompanying the Notice largely shows the full width of Hanging Stones Lane between walls coloured purple from just north of Far Hanging Stones Farm to Highlee Wood. Other footpaths are shown with a narrower line. A further Notice was made on 7 September 1999 although the map accompanying this shows a narrower width coloured blue. The blue line runs along the centre of the track in some sections, along the eastern boundary in some sections, and along the western boundary in other sections. A further Notice was made on 1 November 2005 which stated the routes were shown purple, but the map accompanying it had no routes shown coloured. A Statutory Declaration was made on 26 October 2011 and the map accompanying it shows a narrow line along the centre of the land coloured purple. A second copy of these documents was submitted in the same PDF, but the maps have been switched around and the 1993 Notice had the 1999 map after it, the 1999 Notice had the 2005 map, and the 2005 Notice had the 1993 map. None of the maps ae dated, so it is not clear which map should be with which Notice. 
Notices were also submitted for Little Haven covering Highlee Lane. The map accompanying the 14 July 1993 Notice shows most of the width between boundaries coloured blue although in parts it also includes part of the railway embankment. The 1999 Notice does not acknowledge any public rights of way and does not show any coloured on the accompanying map.
Conclusions on the Documentary Evidence
The Order route does not appear to be shown on Jeffery’s 1771 map or earlier documents, and the objectors believe the Order route came into existence from Ripponden Old Bank to a former Quarry at Far Hanging Stones Farm in the mid-1700s. It is shown on commercial and OS maps from 1828 in a manner that would suggest it was wide enough for carts to use. Other maps and documents such as the 1759 will, 1791 Court Roll, Inclosure Award, and property records also suggest it was wide enough for carts and carriages to use. 
The Inclosure Award shows most of the Order route on its original line. There appears to be a route through the wood to the west of parcel 21 linking Hanging Stone Lane and Highlee Lane, but this section is less well defined than other parts of the Order route. The Award does not provide any details of the Order route, its status, or width as they were outside of the land being enclosed. However, it does set out a public footpath joining Hanging Stones Lane which in all likelihood would have continued along it. Therefore, I consider this indicates public rights of at least footpath status existed along Hanging Stones Lane at this time.
The Barkisland Valuation Lists from 1838, 1895, and 1913-21, suggest a physical width of approximately 3 metres along the Order route. However, it is not clear if the deductions were for public use across the full width, as suggested by the supporters, or because it was a private road used by several parties, as claimed by the objectors.  
Most of the Order route is referred to as a road or occupation road in the 1870 Railway Bill suggesting it was wide enough for carts and carriages. Ripponden Old Bank is the only route referred to as a Highway in the ownership of the Highway Board on the extracts before me. Other routes recorded on the DMS today are not listed as public but are referred to as roads, footpaths, or bridleways. 
The 1872 Conveyance indicates the owners of the land considered parcel 13, which included the Highlee Lane section of the Order route, to be a public road. It may have been a private agreement between two parties, but it is evidence that is before me and is a legally binding document. The law firmly believes that people do not lightly assert things against their interests. Matters in legal documents which are against their interests are more likely to be correct. It is unlikely that it would have been in the interests of the Railway Company to accept this route as a public road because bridges for public roads had to be built to a higher and wider specification than private roads. 
The 1872 Conveyance included the diversion of the road from Carr Laithe (Public Footpath 63) with a width of 15 feet. This route connects into and continues along the section of Hanging Stones Lane which was also diverted by the Railway Company. The Inclosure Award indicates public footpath rights existed along Hanging Stones Lane from 1817. I consider, on the balance of probabilities, that pre-existing public rights would also have been diverted along the full width of the new road unless specified otherwise. 
The involvement of BUDC in ensuring the maintenance of Hanging Stones Lane suggests public rights of at least footpath status existed as long ago as 1897 with the minutes from 1923 suggesting public rights with horses or cattle due to the repair of a water trough. It is also unlikely they would have used public funds to undertake repairs on Hanging Stones Lane if they did not believe it was a public route that they were responsible for maintaining. However, these documents do not refer to the width of Hanging Stones Lane, although the references to road suggest it was wide enough for carts and carriages. 
The deduction for public rights over Carr Laithe in the Finance Act records would indicate that public rights existed at this time. These footpaths connected to the Order route, and I consider these public rights would have continued along it.
Supporters of the Order stated that statutory companies are not charged taxes, so they did not provide the extracts of the Field or Valuation Books for the Order route. The Finance Act 1910 imposed a tax on the increase in land value, which was payable when the land changed hands. Section 38(1) of that Act states that statutory companies were not charged increment value duty, revision duty, nor undeveloped land duty ‘but nothing in this provision shall prevent the collection of increment value duty when any such land is sold or ceases to be so held’. Therefore, it is likely that land held by statutory companies was valued in case of future sales. The field and valuation books may assist in determining the status of the Order route but are unlikely to assist in determining its width.
The Parish Schedule does not indicate a width for the Order route, although it does indicate use by the public for 60 years which would take public use back to 1890. The Draft DS recorded it as a bridle road and road used as a public path with a width of 15 feet, although this was amended to a footpath with a width of 4 feet in later DS. I consider the width recorded in the Draft DS indicates the width that was considered to be available to the public at this time. Various Memorandums and Letters indicate the width was amended to minimise maintenance costs rather than due to any documents indicating the actual width or evidence as to the width used by the public.
The 1976 Order diverted part of Hanging Stones Lane with a width of 8 feet. I consider this Order is strong factual evidence of the width of the diverted section past Hanging Stones. The 1975 Inspectors Decision also stated the new alignment would be along a newly formed roadway with a surface of at least 8 feet with the original line having a width of 6 to 7 feet north of Hanging Stones and at least 8 feet along the southern section. In my view, this suggests the Inspector considered the public had use of this width on the original alignment and the public were not confined to a 4 feet strip. 
Some parties considered the reference to ‘rights of passage for vehicles’ in the 1975 Inspectors Decision implies they considered there were public vehicular rights. However, at paragraph 42(f) the inspector finds ‘the lane serves as an accommodation road to several premises. Certain private rights of passage with vehicles and animals subsist in respect of the Order section and the applicant has granted similar rights over the diversion proposed’. The Inspectors Decision also indicates that the applicant for the 1976 Diversion was aware of use of Hanging Stones Lane by horse riders.  
The 1977 letter concerning the cattle grid indicates it did not exist before 1977 and therefore, did not reduce the width available to the public prior to its installation. 
None of the Notices submitted under section 31(6) of the Highways Act refer to the width of the Order route. Some of the maps accompanying them indicate the full width between boundaries to be public footpath. Other maps show it in different positions between the boundaries. Therefore, I do not consider these maps indicate where the landowners considered the recorded 4 feet width to be and others appear to acknowledge the full width as being the footpath. As none of the Notices refer to a width, I do not consider they indicate a lack of intention by the landowners not to dedicate a width wider than 4 feet. Furthermore, no Statutory Declarations have been made for Hanging Stones Lane between Ripponden Old Bank and Far Hanging Stones Farm. 
User Evidence
User evidence forms (UEF) were submitted in April 1979, the early 1990s and 2021 to provide evidence to upgrade the status of the Order route. Copies of the 1990s and 2021 UEF have been provided but the 1979 UEF are not before me. The UEF were predominantly submitted by people who had used the Order route with a horse but also some on foot, bicycle, or motor vehicle with use dating back to 1936. The 1990s UEF did not ask people to state how they had used it, but the 2021 forms did. Seven stated they used it on foot including two who used it before the cattle grid was installed in 1977. The 1990s UEF indicate a width between 6 and 15 feet or carriage width. The 2021 UEF indicate a width between 2 and 5 metres. None stated where they walked, rode, or drove within this width although some people referred to the cattle grid. I consider this indicates they believed the full width specified in their UEF to be available for use and was used by them. 
The two supporters who appeared at the inquiry also stated they had walked the Order route on foot as well as on horseback, one prior to the cattle grid being erected. They stated they did not keep to a specific 4 feet and used the full carriageway width available on the ground between boundaries. Reference was made to moving to one side to allow vehicles to pass. One person stated the cattle grid originally covered the full width of the track forcing them to enter adjoining land to bypass it. 
Council Officers have witnessed the public using the full width of the carriageway. Some walked along the east side, others the centre, and others the west side. During my site visits I also observed members of the public walking along the Order route across the full width of the carriageway, with the exception of the cattle grid. 
Conclusions on the User Evidence
With regards to the user evidence, I need to establish the width of the highway that has been habitually used by the public to determine its extent. 
The user evidence is limited in terms of the number of people who specifically stated they used the Order route on foot. However, it is likely that a number of those using it on horseback, bicycle, or with a vehicle also used it on foot and some have stated they used it on foot. I consider the width stated in the UEF indicates the width the path user used. Overall, this is consistently indicated to be wider than 4 feet and indicates path users used the full width of the carriageway available. This width is supported by observations on site.  
The objectors considered use of a width wider than 4 feet to be trespass. However, they have not provided any evidence of how they indicated to the public where the 4 feet width for public use is on the ground. Nor do they state where within the boundaries or carriageway the 4 feet wide footpath is. One of the objectors referred to it as a ‘nominal width’ where ‘width specified the type of public right rather than specific way routes’ and ‘a type of right rather than an actual part of a route’. They went on to state that ‘it would be impractical and dangerous and not possible in practice to designate a defined 4 feet wide strip for public use along a narrow agricultural and domestic access road’. I consider this suggests they have never taken any action to confine walkers to a 4 feet strip, other than at the cattle grid.
There is no other evidence that the public have ever been confined to part of the carriageway with the exception of the cattle grid at Far Hanging Stones Farm. However, the cattle grid was not installed until 1977, and the Order route had already been recorded on the DMS as a footpath since 1964 with the Parish Schedule indicating use by the public since 1890. Furthermore, the Inclosure Award indicates that public rights of at least footpath status existed along Hanging Stones Lane since at least 1817.  
I do not consider the Notices and Statutory Declarations submitted under section 31(6) of the 1980 Act indicate a lack of intention to dedicate public rights over the full width of the surfaced track. In any event, the earliest one was submitted in 1993, long after public rights came into existence.   
Physical Evidence
The majority of the Order route is bounded on both sides by physical boundaries, largely walls or banks that appear to be of considerable age. The section that was diverted in 1976 only has a hedge and fence on the eastern boundary. The Council stated the width between the boundaries varies between 2.6 and 4.8 metres. Between these boundaries is a track with a metalled or ashed surface which the Council stated varied between 2.6 and 3 metres, and this is the width recorded in the Order. 
The objectors considered the useable width is narrower in places and provided a photograph of a point they considered to be 2.01 metres. However, when this point was measured during the accompanied site visit the carriageway was found to be 2.6 metres. However, a measurement taken along Highlee Lane showed a width of 2.4 metres. 
Conclusions on the Width
The objectors stated that Hanging Stones Lane was created in the mid-1700s as an access road between Ripponden Old Bank and the quarry at Hanging Stones Farm. Therefore, was created as an access road to private properties and public rights were not acquired until a later date. The Inclosure Award does not appear to show a through route for vehicles, although there appears to be a lower status route through the woods to the side. Therefore, they considered the ‘boundary to boundary’ presumption does not apply. 
The Council also does not consider the ‘boundary to boundary’ presumption can be relied upon as there is no clear evidence as to when public rights came into existence and the boundaries may well have been set out by reference to private vehicular rights rather than public rights. The Council considered it would be reasonable to presume that public footpath rights exist over the full width of the track. 
The Order route is first shown on the 1815 Inclosure Award, and documentary evidence suggests it came into existence in the mid-1700s as a private road to a quarry. Therefore, I agree with the objectors and the Council that the boundaries along the original line of Hanging Stones Lane were likely erected to indicate a private road rather than a public highway. For those sections that remain on the original alignment of Hanging Stones Lane, and for Highlee Lane I do not consider the ‘boundary to boundary’ presumption applies.
However, I have concluded above that the Inclosure Award indicates, on the balance of probabilities, that public rights of at least footpath status existed over the Order route in 1817. When the railway was built, part of Hanging Stones Lane was diverted onto a new alignment, and the 1872 Indenture records a width of 15 feet for this section. I have considered in paragraph 97 above, that any public rights existing along Hanging Stones Lane at this time would have been diverted over the new road at the full width between boundaries unless stated otherwise. Therefore, I consider the 1872 Indenture provides clear evidence, on the balance of probabilities, that the width of the Order route along the section of Hanging Stones Lane diverted because of the railway is 15 feet (4.6 metres). I will need to modify the Order to reflect this width. The Draft Statement also recorded a width of 15 feet and appears to reflect the width of Hanging Stones Lane between boundaries constructed by the railway company. 
Another section of Hanging Stones Lane was diverted by the 1976 Diversion Order with a width of 8 feet (2.4 metres). This Order provides clear factual evidence of the width of the highway diverted. Accordingly, the Order should be modified to record this width for the section diverted in 1976. 
With regards to Highlee Lane and the un-diverted sections of Hanging Stones Lane, I concluded in paragraph 110 above, that the user evidence indicates the public have used the full width of the vehicular track. The 1975 Inspectors Decision into the diversion suggests the public had use of the full width of the loosely metalled track. Observations on site also indicate use of the full width by the public. There is no evidence before me that the public have been confined to any part of the carriageway, except at the cattle grid at Far Hanging Stones Farm. However, this was not installed until 1977 long after public rights came into existence as evidenced by references in the Inclosure Award, Railway Bill, and 1910 Finance Act to footpaths that joined the Order route and it being claimed in the Parish Schedule based on evidence of use back to 1890. Furthermore, none of the parties have indicated where the 4 feet wide footpath should run along the carriageway. Therefore, on the balance of probabilities, I consider the width along these sections should be the width of the available track. 
The narrowest width of the track stated in the Order is 2.6 metres. However, a narrower width of 2.4 metres was measured for part of Highlee Lane during the accompanied site visit. Accordingly, I consider the Order should be modified for Highlee Lane to show the narrowest width to be 2.4 metres.  
Other Matters
Delays in determining the Application for a Modification Order, ulterior motives behind the application and Order, public safety, unauthorised use, maintenance responsibilities, loss of privacy, and environmental concerns were referred to by some of the parties. However, these are not matters I can legally take into consideration when determining the Order.  
It is not for me to determine if the cattle grid was or should be authorised by the Highway Authority, or if any modifications or enforcement action should be taken in relation to it. This is a matter for the Highway Authority to determine. 
Conclusions
Having regard to these and all other matters raised at the inquiry and in the written representations I conclude that the Order should be confirmed with modifications to the width. 
[bookmark: bmkScheduleStart]Formal Decision
I propose to confirm the Order subject to the following modifications:
Modifications to the Order Map
· Add additional points W, X, Y, and Z to the Order Map
Modifications to the Amended Definitive Statement Width Column   
· A varying width between 2.6m (8.5ft) and 3m (10ft) between points A and W on the Order plan.
· A width of 2.4m (8ft) between points W and X on the Order plan as shown in the West Yorkshire Metropolitan County Council (Ripponden Footpath No. 51) Public Path Diversion Order 1976.
· A varying width between 2.6m (8.5ft) and 3m (10ft) between points X and Y on the Order plan.
· A width of 4.6m (15ft) between points Y and Z on the Order plan.
· A varying width between 2.4m (8ft) and 3m (10ft) between points Z and B on the Order plan.
Since the confirmed Order would affect land not affected by the Order as submitted, paragraph 8 (2) of Schedule 15 to the Wildlife and Countryside Act 1981 requires that notice shall be given of the proposal to modify the Order and to give an opportunity for objections and representations to be made to the proposed modifications. A letter will be sent to interested persons about the advertisement procedure.
Claire Tregembo 
INSPECTOR



APPEARANCES
For the Council	
		Robin Carr		Consultant
	Who Called:
	Tim Brooks		Public Rights of Way Officer
In Support of the Order:	
	Susan Taylor		Applicant, Moorlands Riding Group, BHS & OSS
	Sheila Greetham	Moorlands Riding Group
	Who Called:
	Dr Heather Ibbetson	Geoarchaeologist 
In 	Objection to the Order:
	Piers Riley-Taylor	Counsel for the Objectors
		Andrew Dunlop		Interested Party	
	
DOCUMENTS PRODUCED AT THE INQUIRY
1. Opening Statement for the Council
2. Opening Statement for the Principal Objectors
3. 1976 Diversion Order
4. A copy of the Order plan showing the section of the Order route diverted in 1976
5. Plan 1 for the Council’s Decision Report into the making of the Order
6. Evidence referred to in the Proof of Evidence of Sheila Greesham not previously produced
7. FPS/W1850/7/14M Order Decision Hertfordshire Council (Addition of Footpath BW24 and BW25 Bridstow) Modification Order 2013
8. Proof of Evidence of Andrew Dunlop


Order Map
[image: A copy of the order map with the proposed modifications marked in red ink.]
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