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Inquiry held on 19 May 2026

	by James Blackwell LLB (Hons) PGDip, Solicitor

	An Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 10 June 2026



	Order Ref: ROW/3355199

	The Order is made under Section 53(2)(b) of the Wildlife and Countryside Act 1981 (1981 Act) and is known as the Essex County Council Definitive Map Modification No. 703 Footpath 61 Little Waltham (Chelmsford City) Order 2024.

	The Order is dated 21 May 2024 and proposes to modify the Definitive Map and Statement for the area by adding a public footpath as shown in the Order plan and described in the Order Schedule.

	There was one objection outstanding when Essex County Council submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

	Summary of Decision: The Order is confirmed.
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Preliminary Matters
The Order concerns the addition of a footpath beginning just off Brook Hill in the parish of Little Waltham, and follows a diagonal (south-westerly) alignment across a field. The route terminates at its connection with Footpath 24 (FP24), which then leads into Footpath 59 (FP59). FP59 runs alongside the southern field boundary, and continues on through woodland to the south west of the field. Footpath 23 (FP23) also intersects with the Order route, and cuts across the field on the opposing diagonal alignment (north-west to south-east). The Order route is shown in full on the Order plan.
At the time of Inquiry, one objection to the Order remained outstanding. During the event, Little Waltham Parish Council (Applicant) led the case in support of the Order, whilst the Order Making Authority (OMA) remained neutral. The Chelmsford Diocesan Board of Finance, who are the Objector in this case, did not attend.
Main Issues
The Order has been made under Section 53(2)(b) of the 1981 Act on the basis of an event specified in Section 53(3)(c)(i), namely the discovery of evidence which shows that a right of way subsists, or is reasonably alleged to subsist, which is not currently shown in the Council’s Definitive Map and Statement (DMS). 
Whilst a definitive map modification order (DMMO) can be made on the basis of a public right of way being reasonably alleged to subsist, the standard of proof is higher for the Order to be confirmed. At this stage, evidence is required to show, on the balance of probability, that a right of way subsists. 
In this instance, the evidence in support of the Order is primarily made up of user evidence, which means the provisions of s31 of the Highways Act 1980 (HA 1980) are relevant. These say that where a way has been enjoyed by the public as of right and without interruption for a period of 20 years, the way is deemed to have been dedicated as a highway, unless there is sufficient evidence to show there was no intention during that period to dedicate it. The relevant 20-year period is calculated retrospectively from the date the right of the public to use the way was brought into question.   
Reasons
When was use by the public brought into question? 
Locals recall some fence posts being erected alongside FP23 sometime in 2020 or 2021, however the exact date is not known. Whilst some users were concerned the erection of a fence would obstruct use of the Order route, no one appears to recall any fence ultimately being erected. In turn, the introduction of the fence posts did not necessarily bring the public’s right to use the way into question, as the route seems to have remained unobstructed.  
The Parish Council discussed the fencing during a meeting in May 2021 and resolved to submit an application for a DMMO to protect the route. Whilst this does suggest members of the Parish Council perceived a potential threat to the Order route around this time, it is not clear how widely this threat was felt in the wider community. 
It therefore seems appropriate to calculate the relevant period by reference to the application date (September 2021), when the public’s right to use the claimed route was more clearly brought into question. Accordingly, I have assessed the user evidence by reference to the period between 2001 - 2021. However, had I assessed the application by reference to the Parish Council meeting in May 2021, my decision would have been the same.  
User Evidence
For dedication of a way to be presumed under s31 HA 1980, use by the public must have been uninterrupted and as of right throughout the relevant 20-year period. As of right means use must have been open, without force and without permission. 
The application was supported by 15 User Evidence Forms (UEFs). Claimed use of the footpath covers a period in excess of 50 years, with one user detailing their use of the path as far back as 1970. 
All of the users say they used the path on foot throughout the relevant 20-year period (or at least up until they completed their UEFs). Whilst frequency of use does vary between users, several say they walked the route almost daily. Others confirm weekly, bi-weekly or monthly use.  
The path is said to have been used for several different reasons. These include gaining access to local amenities (for example the doctors and pharmacy), walking to and from school, dog walking, and for general leisure purposes. Given its location, it seems plausible that users living on the western/south-western side of the village would use the Order route when accessing local village amenities, as it does provide a direct short-cut to and from this direction. 
The majority of users say they routinely saw other people walking the route as well, which points to heavier usage than evidenced in the UEFs alone. Aerial images seem to attest to this, as they show a clearly defined path throughout the relevant period which broadly coincides with the alignment of the Order route.  
Overall, whilst relatively modest in number, the user evidence is credible and consistent, and is indicative of the route having been used by the public on foot throughout the relevant period. 
As of Right
The Objector refers to a number of tenancy agreements in their evidence, which confirm the land has been let to various tenants during the relevant period. Whilst not entirely clear, the Objector appears to suggest that the activities carried out by tenants, such as hay production, would have impeded public use of the Order route. However, there is little tangible evidence before me to support this supposition. 
Indeed, users say the path has always been open and accessible, even when hay production was ongoing. None of the users refer to any obstacles or physical impediments to use, and none say they have been given permission to use the Order route. In turn, the evidence is indicative of the path being used openly, without force and without permission, and therefore as of right. 
Intention of Landowner
In R (on the application of Godmanchester Town Council) v Secretary of State for the Environment, Food and Rural Affairs [2007] UKHL 28, it was held that a landowner’s lack of intent must be overtly communicated to the public in order to prevent dedication of a public right of way. This test is objective, and is based on what a reasonable person would understand, and not a landowner’s private intention. 
Whilst the act of letting out land could suggest the landowner did not intend to dedicate any public rights of way, as per Godmanchester, any lack of intention to dedicate must be overtly communicated to the public. The existence of a private tenancy agreement would be insufficient to achieve this.
As discussed, none of the users recall ever being challenged when using the route. There is also no mention of any physical impediments to use, nor any signage restrictions. Whilst the Objector refers to fencing being constructed in 2021, the users say nothing more than fence posts were ever constructed, and the path remained unobstructed.   
Overall, there is little clear evidence that any lack of intention to dedicate a public right of way over the Order route has ever been made clear to the public, whether through obstruction, signage or otherwise. 
Glebe Land
The Order route runs across glebe land and the OMA queries whether this factor affects its ability to be dedicated as a public right of way. Whilst I note the content of the Church Property Measure of 2018, this appears to be concerned with express dedication of a public right of way, and not presumed dedication under s31. In terms of presumed dedication, the principal caveat to its application is set out in s31(8). This says:
Nothing in this section affects any incapacity of a corporation or other body or person in possession of land for public or statutory purposes to dedicate a way over that land as a highway if the existence of a highway would be incompatible with those purposes.   
Historically, the land has been let by the Church to third parties. In terms of use, the evidence suggests the land has predominantly been used by tenants for farming purposes, including hay production. Notably, there are several other footpaths which run across the same land, which suggests public rights of way are not incompatible with such use. In turn, the s31(8) caveat does not appear to be applicable in this instance. 
Therefore, in the absence of any further evidence to the contrary, I do not consider that the land’s status as glebe land affects its ability to be dedicated as a public right of way. This reflects the position of the Objector’s lawyers, who have confirmed their view that this factor would not be an impediment to statutory dedication under s31.   
Route Alignment
The OMA highlights that the alignment of the Order route has changed over the years, with aerial images suggesting it has not always remained consistent. Many of the plans attached to the UEFs also depict the Order route as a straight diagonal line across the field, whereas in reality, the route follows a less direct alignment. 
Where a path runs through open land, it is not uncommon for its trodden route to fluctuate and evolve over time. This may be due to changes in ground conditions, which gradually alter a route’s alignment. 
In this instance, the route’s termination points appear to have remained consistent throughout the relevant period. The route has also maintained a diagonal alignment in a south-westerly direction across the field throughout this time. Notwithstanding the slight evolution of the route, in substance, I am therefore satisfied it has remained consistent throughout the relevant period. In turn, any slight variance to the trodden path should not affect its ability to be dedicated as a public right of way.   
Conclusion – Statutory Dedication
Overall, the evidence is demonstrative of the claimed route having been enjoyed by the public as of right and without interruption for a period of 20 years. Moreover, any lack of intention to dedicate the claimed route as a public right of way was not made clear to the public. In turn, the claimed route is deemed to have been dedicated as a public footpath under s31 HA 1980. 
Other Matters
The Objector mentions goats being kept on the land, pursuant to a tenancy agreement which was in place between September 2020 and January 2022. The Objector says it was the tenant’s belief that goats were being poisoned, and that this was potentially related to the claim for a footpath. However, this is largely conjecture, and without further evidence to corroborate the allegation, it carries limited weight in my decision.
A Town and Village Green (TVG) application was made in respect of the field early on in the relevant period, which was ultimately withdrawn. The OMA suggests this application may be symptomatic of users wandering at will over the field, rather than following any clearly defined route. However, users have confirmed that they specifically walked the Order route throughout the relevant period. Moreover, whilst there are a number of footpaths in the field, each of these paths appears to be well-defined, which suggests users do generally stick to the trodden paths, rather than walking freely over the rest of the field. In turn, the TVG application has little bearing on my decision.
The OMA refers to an entry on the title documents for the field, which places certain restrictions over the disposition of the land. However, dedication of a public right of way does not affect the ownership position of the land, so this title entry is of little relevance.
Conclusion
1. Based on the evidence before me, I am satisfied, on the balance of probability, that a footpath subsists over the claimed route. Having regard to these and all other matters raised in the written representations and during Inquiry, I conclude that the Order should be confirmed.
Formal Decision
 I confirm the Order.
James Blackwell
Inspector
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