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Inquiry held on 6 and 7 May 2026
Site visit made on 6 May 2026

	by James Blackwell LLB (Hons) PGDip, Solicitor

	An Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 09 June 2026



	Order Ref: ROW/3353568

	This Order was made under Section 53(2)(b) of the Wildlife and Countryside Act 1981 (1981 Act) and is known as The Cornwall Council (Addition of a Footpath at Choone Farm in the Parish of St Buryan, Lamorna & Paul) Modification Order 2023.

	The Order is dated 11 July 2023 and proposes to modify the Definitive Map and Statement for the area by adding a public footpath as shown in the Order plan and described in the Order Schedule.

	There were two objections when Cornwall Council (‘the Council’) submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

	Summary of Decision: The Order is not confirmed.
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Preliminary Matters
The Order was made by the Council following a successful Schedule 14 appeal, and at the time of Inquiry, two objections to the Order remained outstanding. The Applicants led the case in support of the Order, whilst the Council remained neutral. 
The Order concerns the addition of a footpath through Choone Farm. The route begins at a field gate along the C157 road (point A), and continues on through an agricultural field, an area used for parking, a driveway, and further agricultural fields. The claimed route terminates at the point it intersects with Footpath 83 (FP83) (formerly footpath 52). 
It is not currently possible to walk the entirety of the claimed route as it is obstructed by a number of fences and hedgerow. Nonetheless, I was able to walk the majority of it on my site visit, and am satisfied that I saw what I needed to.   
Main Issues
The Order was made under Section 53(2)(b) of the 1981 Act on the basis of an event specified in Section 53(3)(c)(i), namely the discovery of evidence which shows that a right of way subsists, or is reasonably alleged to subsist, which is not currently shown in the Council’s Definitive Map and Statement (DMS). 
Whilst a definitive map modification order (DMMO) can be made on the basis of a public right of way being reasonably alleged to subsist, the standard of proof is higher for the Order to be confirmed. At this stage, evidence is required to show, on the balance of probability, that a right of way subsists. 
In this instance, much of the evidence in support of the Order is made up of user evidence, which means the provisions of s31 of the Highways Act 1980 (HA 1980) are relevant. These say that where a way has been enjoyed by the public as of right and without interruption for a period of 20 years, the way is deemed to have been dedicated as a highway, unless there is sufficient evidence to show there was no intention during that period to dedicate it. The relevant 20-year period is calculated retrospectively from the date the right of the public to use the way was brought into question.   
If the evidence is not sufficient to demonstrate dedication of the footpath under s31 of the HA 1980, I shall also consider whether there is any inference of dedication under common law.
Both parties refer to documentary evidence in support of their respective cases, which means the provisions of s32 of the HA 1980 are also relevant. When considering whether dedication of a public right of way has occurred, these provisions require me to take into consideration any map, plan or history of the locality tendered in evidence, or any other relevant document provided, and give these documents such weight as appropriate in the circumstances
Reasons
Background
It is understood there was formerly an old driveway which connected the buildings comprised within Choone Farm to the rear of the old quarry, near to Point A of the Order route. Sometime in or around 1981, it was replaced with a new driveway which connected the farm buildings directly with the main road (which remains in situ).
The Objectors say that Mr Vivian Care, who lived at Downs Barn Farm whilst working on Choone Farm, erected stiles (together with this son) to facilitate direct pedestrian access between the two farms. The Objectors say these stiles were put in place for family and farm workers only, and that they were never intended for use by the public. Conversely, the Applicants and other supporters of the Order contend these stiles were used by the public as part of the Order route. 
When was use by the public brought into question? 
In May 2010, one of the Applicants was verbally challenged by the Objector’s daughter when using the alleged footpath. The main parties agree this brought the public’s right to use the claimed route into question. For the purposes of presumed dedication under s31 HA 1980, I have therefore assessed the user evidence by reference to the period between 1990 and 2010.    
User Evidence Forms
For dedication of a way to be presumed under s31 HA 1980, use by the public must have been uninterrupted and as of right throughout the relevant 20-year period. As of right means use must have been open, without force and without permission. 
The original application was supported by user evidence from 12 people, two of whom gave oral evidence during the Inquiry. Four of the user evidence forms (UEFs) were completed by members of the Applicants’ household; five of them were completed by relatives of the Applicants who live in Germany; and the final three were completed by a single neighbouring household.
The members of the Applicants’ household who completed UEFs all claim to have walked the Order route regularly during the relevant period, with one user saying she walked the path daily.  
The Applicants’ relatives from Germany say they only walked the route when holidaying in Cornwall. Whilst the frequency and length of these trips is said to have varied, use by them would invariably have been irregular and intermittent. 
Members of the neighbouring household say they used the path “many” times or “too many to remember”. These vague references mean it is difficult to quantify levels of use by these users. Nonetheless, one user from this household says they only used the path up to 2000, another says they used it up until 2002, and the other says they used it from 1986, but does not specify when their use ended. In turn, at least two of them say they only used the footpath during part of the relevant period, and it follows that for at least eight of the years comprised in the same period, they did not use it at all. 
Overall, the evidence from the UEFs is therefore limited in its scope. At best, it suggests regular use throughout the relevant period by one single household, irregular and intermittent use during the relevant period by the relatives of that same household, and some level of use during part of the relevant period by one neighbouring household. Although St Buryan is a rural community, this level of use is not demonstrative of continuous and uninterrupted use by the general public during the relevant 20-year period. Whilst I appreciate the Applicants say the footpath was used more widely by the local community, I can only draw conclusions from the evidence of use which has been presented to me.
Walking Guides
Notwithstanding the content of the UEFs, Mr Rogers of the West Cornwall Footpaths Preservation Society (WCFPS) says he walked the claimed route in 2002 with approximately 50 members of the society. He says the route formed part of a circular walk which encompassed the Merry Maidens Stone Circle. Whilst Mr Rogers’ had a good recollection of this walk, this was just a single occasion of use – and he had no first-hand knowledge of use before this time. 
Whilst it is entirely possible the WCFPS and its members used the claimed route on other occasions as well, there is limited tangible evidence to this effect. Indeed, Mrs Care’s comprehensive research into the society’s walks between 1980 and 2010 found a maximum of eight which may have encompassed Choone Farm. Whilst it is not clear whether any of these walks did in fact include the claimed route – even if they did, such a limited number of walks during a 30-year period would not point to regular use of the path. 
The claimed route is shown as part of a circular walk in Ian Cooke’s self-published book, “Mermaid to Merrymaid, Journey to the Stones”. Whilst the route’s inclusion in the book may have encouraged some people to walk it, there is little evidence before me to demonstrate actual use by its readers.
There are also clear limitations with the book and the status of the routes included within it: the author denounces responsibility for any errors in the route which lead to action being taken against readers of the book; the author warns that “some of the sites listed lie on private farmland and care should be taken […] if in doubt always ask the farmer’s permission to cross his land”; and the circular walk which encompasses the claimed route includes other sections which are known not be public rights of way. In turn, the book has little bearing on the status of the claimed route. 
Nonetheless, the evidence of Mr Rogers and the inclusion of the route in certain local walking guides, both suggest the route has been used by some walkers who have not completed UEFs. However, on the available evidence, it is difficult to quantify such levels of use. 
Notably, none of the Objectors’ witnesses recall seeing the route being used regularly by walkers, and from the aerial photos, it is not possible to discern a worn path along the claimed route. These factors are more consistent with a low level of use. 
Overall, the evidence is therefore not sufficient to demonstrate continued and uninterrupted use of the claimed route by the public throughout the relevant 20-year period. 
As of Right
Even if the user evidence was sufficient to demonstrate 20 years’ continuous use of the claimed route, there are factors which suggest use was not always “as of right”. 
In particular, the Applicants accept there was barbed wire across one of the stiles along the claimed route in 2008, and possibly long before then. The Applicants say they thought the barbed wire was in place to secure animals within the agricultural field, and simply moved it when crossing the stile. 
However, to most users, barbed wire would act as a signal that public access was not permitted. Whenever the Applicants moved the barbed wire to cross this stile, arguably such use was therefore by force. On these occasions, use would not have been “as of right”. 
Mr Rogers also acknowledged that he could not be sure whether the WCFPS had obtained permission to walk through Choone Farm as part of their circular walk. This means I cannot conclude with any certainty whether the 2002 walk (and others by the WCFPS) were done on a permissive basis. If they were, such use would not have been “as of right”.  
Intention of Landowner
In R (on the application of Godmanchester Town Council) v Secretary of State for the Environment, Food and Rural Affairs [2007] UKHL 28, it was held that a landowner’s lack of intent must be overtly communicated to the public in order to prevent dedication of a public right of way. This test is objective, and is based on what a reasonable person would understand, and not a landowner’s private intention. 
The Objectors say neither they, nor any of their predecessors, ever had any intention to dedicate the claimed route as a public right of way. They maintain the stiles were in place for their own use, to facilitate easy pedestrian access between Choone Farm and Downs Barn Farm. 
As mentioned, the erection of barbed wire over one of the stiles along the route should have suggested to most users that the landowner did not intend to dedicate the route as a public right of way. A large stone was also added to the top of the granite stile at Point A, which the Applicants acknowledge was difficult to climb over. As with the barbed wire, this constitutes another overt act which most users would interpret as the landowner not wanting people to walk the route. 
Even if 20 years’ continuous and uninterrupted use by the public, as of right, had been demonstrated throughout the relevant period, these factors are therefore demonstrative of the landowner not intending to dedicate the claimed route as a public footpath. In turn, presumed dedication would not have been demonstrated in any event.
Conclusion – Presumed Dedication
Overall, the evidence does not demonstrate, on the balance of probability, that the claimed route had been enjoyed by the public as of right and without interruption for a period of 20 years, prior to the public’s right to use the route being brought into question. The landowner’s lack of intention to dedicate the claimed route as a public right of way was also made clear to the public at certain points during the relevant period. Presumed dedication under s31 HA 1980 has therefore not been demonstrated. 
Common Law Dedication
For dedication at common law, there is no prescribed period of use. However, it must be possible to infer from the evidence that the landowner intended to dedicate the Order route as a footpath, and that the public accepted this dedication. As stated, the landowner made it clear to the public that they did not intend to dedicate the route as a public footpath. In turn, there can be no inference of dedication under common law.  
Historic Documentary Evidence
As part of its investigation into the claimed route, the OMA reviewed various historical documentation to determine whether there was any historic evidence of public rights. These documents included the Tithe Map and Survey, commercial mapping, Ordnance Survey maps and definitive map records. None of these documents appear to depict the claimed route – a position which is consistent with the narrative of the Objectors, who say the route was not established until the old driveway was stopped up.  
Nonetheless, the old driveway is shown on some historic documents, and there is suggestion that the Order route may have acted as a diversion to the old driveway once it was stopped up. Whilst the evidence on this point is limited, the old driveway clearly follows a different alignment to the claimed route. For the purposes of this Order, any historic documents which depict the old driveway are therefore not demonstrative of public rights over the Order route itself.  
Other Matters
There is some dispute about one of the stiles along the claimed route, and whether it was wooden or granite. The Applicants also claim there was once a way marker at the start of the Order route, a point strongly refuted by the Objectors. Whilst these conflicts in evidence are noted, they do not impact on the conclusions I have reached above.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                 
On my site visit, the precise alignment of the Order route was not always discernible on the ground. There were also difficulties locating boundary crossings between fields comprised within the route. However, given my conclusions on the evidence, it is again unnecessary to consider this issue further.
Conclusion
As concluded, the evidence is not demonstrative of the claimed route having been enjoyed by the public as of right and without interruption for a period of 20 years. This means presumed dedication under s31 HA 1980 has not been demonstrated. For the reasons outlined, I am also unable to draw an inference of dedication under common law. Therefore, it has not been demonstrated, on the balance of probability, that a footpath subsists over the claimed route. 
1. Having regard to these and all other matters raised in the written representations and during the Inquiry, I conclude that the Order should not be confirmed.
Formal Decision
 I do not confirm the Order.
James Blackwell
Inspector
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