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	[bookmark: bmkTable00]Interim Order Decision

	Site visit made on 4 February 2026

	by J Ingram LLB (Hons) MIPROW

	An Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 5 June 2026



	Order Ref: ROW/3347972

	· This Order is made under Section 53(2)(b) of the Wildlife and Countryside Act 1981 (the 1981 Act) and is known as the Lancashire County Council Bridleway on Ball House Lane, Foulridge Definitive Map Modification Order 2018.

	· [bookmark: _Hlk161063372]The Order is dated 12 December 2018 and proposes to modify the Definitive Map and Statement for the area by upgrading a footpath to a bridleway and by adding a bridleway as shown in the Order plan and described in the Order Schedule.

	· There were 6 objections outstanding when Lancashire County Council submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.


	Summary of Decision: The Order is proposed for confirmation subject to the modifications set out below in the Formal Decision.

	[bookmark: bmkReturn]


Preliminary Matters
This case concerns the proposed upgrading of a route currently recorded as a public footpath to bridleway, and the addition of a bridleway to the Definitive Map and Statement (DMS). The Order route is made up of footpath no.63 Foulridge, footpath no.8 Foulridge (part) and a further section which is currently unrecorded. The route commences at Reedymoor Lane and mostly follows an enclosed track in a generally north westerly then north easterly direction to its junction with Standing Stone Lane and Whitmoor Road.
Lancashire County Council, as the Order Making Authority (OMA) are supporting the Order.
I undertook an unaccompanied site inspection on 4 February 2026; I walked the full length of the Order route. 
In writing this decision to refer to points marked on the Order Plans. I therefore attach copies of the plans.  
Background
A previous application was made in 1987 for the Order route to be recorded as a Byway Open to All Traffic (BOAT), an Order was made and a public inquiry was subsequently held in 1997. The original application was determined by the decision letter dated 25 February 1998. The Order was not confirmed. In addition, the Inspector did not accede to the supporters’ request that if the Order could not be confirmed with the status of BOAT, it should be modified to show the route as a bridleway. No request was made for the Order to be modified to show a public footpath on the unrecorded section of the Order route.    
The Main Issues
The OMA made the Order under Section 53(2)(b) of the 1981 Act on the basis of events specified in Sections 53(3)(b), 53(3)(c)(i) and 53(3)(ii). 
Section 53(3)(b) relates to the situation where there has been the expiration, in relation to any way in the area to which the map relates, of any period such that the enjoyment by the public of the way during that period raises a presumption that the way has been dedicated as a public path.  
In relation to the addition of a right of way, Section 53(3)(c)(i) of the 1981 Act provides that a modification order should be made on the discovery of evidence which, when considered with all other relevant evidence available, shows that a right of way which is not shown in the map and statement subsists or is reasonably alleged to subsist over land in the area to which the map relates.
In relation to the upgrading of a right of way, Section 53(3)(c)(ii) of the 1981 Act provides that a modification order should be made on the discovery of evidence which, when considered with all other relevant evidence available, is sufficient to show that footpath no.63 and footpath no.8 (part) should be upgraded to a bridleway, and that the DMS require modification. 
As evidence relating to the Order route has been previously considered I must also determine if the evidence submitted is new evidence. The Courts have previously found that in order for evidence to be ‘new’ it cannot have been previously considered when determining if public rights exist. In Burrows v Secretary of State for Environment, Food and Rural Affairs [2004] EWHC 132 (admin) (Burrows) the judge stated, ‘an inquiry cannot simply reexamine evidence considered when the way or ways in question were first entered on the definitive map; there must be some new evidence, which when considered with all the other evidence available, justifies the modification’.
In The Queen v Secretary of State for Environment ex p. Riley [1989] JPEL 921 (Riley) it was held that ‘if evidence is discovered which is different from evidence originally relied upon…, it does not matter that such evidence does not really add to the weight of the original evidence… The new evidence was sufficient to trigger off the right to apply for modification of the highway’. 
The evidence submitted in support of this case is documentary evidence. For documentary evidence, Section 32 of the Highways Act 1980 (the 1980 Act) requires consideration of any map, plan or history of the locality, or other relevant document, which is tendered in evidence, giving it such weight as is appropriate, before determining whether or not a way has been dedicated as a highway. Therefore, I must consider whether or not the documentary evidence available to me, when considered as a whole, shows that public rights have existed historically over the route.
If I conclude that the documentary evidence is sufficient, however, that on balance higher rights of public carriageway subsist along the Order route, then I must go on to consider Section 67 of the Natural Environment and Rural Communities Act 2006 (NERC). This extinguished public rights for mechanically propelled vehicles (MPVs) on routes that are not recorded on the DMS, unless one of the exceptions contained in that section of the Act applied. If one of the exceptions applies then the route should be recorded as a BOAT, if none of the exceptions apply then the Order should be confirmed, with modification, to record the route with the status of restricted byway.  
If the documentary evidence is insufficient in isolation, then I will proceed to consider the user evidence. The evidence is composed of claimed use by the public as a bridleway. Accordingly, I need to determine whether presumed dedication has arisen under the tests set out in section 31 of the Highways Act 1980 (the 1980 Act). This sets out that where a way has been enjoyed by the public as of right and without interruption for a full period of twenty years, the way is to be deemed to have been dedicated as a highway unless there is sufficient evidence that there was no intention during that period to dedicate it. The period of twenty years referred to is to be calculated retrospectively from the date when the right of the public to use the way was brought into question.
My decision on the case is reached on the balance of probability.
Reasons
Documentary Evidence
Newly Submitted Evidence
As the Order route has previously been considered at a public inquiry in 1997, the evidence that was presented at that time would not be new evidence, but it can be taken into consideration along with any new evidence.
Honour of Clitheroe Map 1804-1810
This map shows the whole of the Order route as a through route. The map appears to have been produced to show the boundaries of coal leases granted by the Estate. The key indicates the route is shown as a road. The footpaths that connect to the Order route are not depicted, it would appear that only routes of some significance are shown. The Order route is coloured and shown in the same manner as other vehicular highways.   
Hennet’s Map of Lancashire 1830
The Order route is depicted as a through route, ‘Bolt House’ (Ball House, point F) is named on the map. The key indicates the route is shown as a ‘cross-road’. The only other category of roads shown on the map are turnpike roads. I consider that it is likely that through routes such as this would have been used by the travelling public, at this time that would have been on horseback or by horse and cart.
Ordnance Survey (OS) One-Inch Maps 1858 and 1898
The survey on which the 1858 map is based predates the construction of the railway. The railway is shown on the 1898 edition. Both maps show the Order route as an enclosed lane, in the same manner as other routes that are now vehicular highways. The depiction of the route on these small-scale maps may be indicative of public rights higher than footpath, due to the scale of the map only routes of some importance were depicted at this time. 
OS 25-Inch Maps 1912 and 1932
The 1912 map is largely the same as earlier editions of the 25-inch map, which are referred to below. By 1932 there was a change, trees and a watercourse are shown within the width of the route north of point G. I agree with the OMA that this may suggest that this section was no longer as wide and therefore may not have been as accessible as previously, which may have resulted in a decline in use. The public inquiry decision letter refers to the adjacent property owners clearing the route after severe flood damage in 1932; further excavation was carried out by them, between points F and I, in 1964 as the route had become impassable.   
OS 2 ½ -Inch Map 1954
This map again shows the full length of the Order route as a through route; there is the addition of a new access to Ball House which extends from the Order route at point C.
Bacon’s Map of Lancashire 1904
Bacon produced commercial maps that were primarily to serve the needs of the travelling public. This map depicts the full length of the Order route as an enclosed through route. As with the OS one-inch maps the route is shown in the same manner as other routes that are now vehicular highways. The map is small scale and therefore only significant routes are depicted, which could indicate public rights higher than footpath.
Bartholomew’s Map 1919-1924
Bartholomew shows the Order route as a through road; the route is depicted as a secondary road in good condition. There is a disclaimer on this map which states that ‘the representation of a road or footpath is not evidence of the existence of a right of way’. It is not clear if this is the same edition or not of the Bartholomew maps that were previously considered at the public inquiry. Bartholomew’s maps dated 1920 and 1938 are listed as inquiry documents. The Inspector commented in the decision letter that the maps were on too small a scale to enable the route to be ascertained. This maybe a different edition, however, as I consider that this map clearly shows the Order route and the route is depicted as a road rather than a footpath or bridleway. 
Although the weight which can be given in relation to the status of the route is somewhat limited, due to the disclaimer, the map was produced for sale to the public it therefore adds some weight and can be considered alongside the other evidence. 
Is there ‘New Evidence’
The maps described above have not previously been considered, therefore, I consider them to be new evidence. These maps do add weight to the previously considered documents, but in accordance with Riley and Burrows, they need not add much weight as long as they are considered a ‘discovery of evidence’ which has not previously been relied on. This means that I need to consider all the other evidence available, even though it was previously considered at the 1997 Inquiry, and determine if, when taken as a whole, public rights higher than footpath can be shown to subsist.


Previously Considered Evidence 
Greenwood’s Map 1818    
Greenwood’s map depicts the full length of the Order route as an enclosed through route. The route is again shown in the same manner as other routes that are now vehicular highways. Greenwood only depicts cross-roads and turnpike roads on this map; the key indicates that the Order route was considered a cross-road. In this context I consider that this means a road that connected two main roads. It is likely that this can be interpreted as indicating a public carriage road or bridleway. In Hollins v Oldham 1995 [C94/0206] in relation to cross-roads the judge said, “This latter category, it seems to me, must mean a public road in respect of which no toll is payable”.
Tithe Map and Award 1842
The Order route is shown as an enclosed through route on the Tithe Map. To the north of Ball House, it is numbered 162a. In the Tithe Award under the heading ‘Roads’ 162a is listed as ‘road from Barnoldswick to Colne’, no owner is listed and no tithe is payable. It is accepted that the lack of a payable tithe does not necessarily mean the route was public, however, it does indicate the track was likely a hard surface and was not cultivated or grazed. The OMA state that a route which extends from the Order route, now known as footpath no.64 (between point D and Holly Bush Farm) was treated differently. It appears to be gated at the point it leaves the Order route at point D. It is described as ‘lane’ in the Award but has owners and occupiers listed. This is in contrast to the Order route which appears to be ungated. I consider that this evidence is supportive of public rights higher than public footpath status.         
OS 6-Inch Maps 1844-48, 25-Inch Maps 1894-95
I consider that all the OS maps consistently record the physical existence of the Order route in its entirety as an enclosed track between solid lines. The route is shown of sufficient size to accommodate vehicular traffic and appears in the same manner as other vehicular highways. At point I, where the Order route forms part of a cross-road junction, the OS maps show a guide post was in existence.  
On the uncoloured edition of the 25-inch map the Order route is shown shaded to one side, and on the coloured edition the route is coloured throughout its length. This shading and colouring may be an indication that the route was considered suitable for wheeled traffic. The 25-inch map also shows a dedicated parcel number and acreage on the Order route, which I consider is supportive evidence of public carriageway status.   
From 1888 OS maps carried a disclaimer to the effect that the representation of a track or way on the map was not evidence of the existence of a public right of way. Therefore, the OS maps after this date are of limited assistance regarding the status of the route. Although in this case as the Order route has been shown consistently in the same manner, it could still be useful evidence in determining the status, particularly when considered in conjunction with the other evidence. 
Shipley to Colne Railway Documents 1845
The Order route crosses a now disused railway between points B and C. The route between points A-B-C and extending towards point D is shown on a railway plan produced prior to the building of the railway line. The plan shows the whole length of the proposed railway and the land affected by it was numbered with reference to field boundaries. A schedule accompanying the plan lists landowners and occupiers for the numbered plots. The Order route is numbered 71 and referred to in the schedule as an ‘occupation road’, in the ownership of Leeds Liverpool Canal Company, and 3 private individuals. It is noted that Reedymoor Lane, from which the Order route starts at point A, is also shown on the plan and is numbered 67. It is also described as an ‘occupation road’.
Finance Act Documents 1910
The whole of the Order route, with the exception of the railway crossing, between points A and I is excluded from the adjacent hereditaments on the Finance Act plan. I consider this is good evidence the Order route was considered a public carriageway. Under the Finance Act public vehicular roads were excluded from the area liable for duty. I consider that in this context it is unlikely an enclosed track of this nature would be excluded for any other reason.  
There are numbered plots in the same ownership, that are split by the route. This gives further weight that the route was considered to have public vehicular rights. If the route was considered to have a public footpath or public bridleway status it would normally be included within the numbered plots.
Handover map 1929
Handover maps recorded the maintenance responsibility as part of the transfer of responsibility from local District and Borough Councils to County Councils. This map shows the Order route uncoloured, which appears to indicate that it was not considered to be publicly maintainable at this time. 
Parish Survey and Definitive Map Process 1950s
On the parish survey card for footpath no.8, which is dated 25 June 1950, the southern end of footpath no.8 is described as ending at Ball House Farm. On the parish map footpath no.’s 8, 9 and 10 all meet on the Order route at Ball House Farm (point F). The Order route between points A and F is shown as an unnumbered blue line. It is a possibility that initially the parish considered route A-F was already public, possibly with higher rights, and that it was not necessary to record the route on the DMS. It may explain why route A-F is shown differently on the parish map. It may be coincidental that the public highways are shown coloured blue on the Handover Map of 1929.
A parish survey card does exist for footpath no.63 (points A-F) even though it is not shown on the parish map, however, the card is not dated and the details of the person carrying out the survey are not completed. Therefore, it may have been completed at a later date.
On the Draft Definitive map, published in 1955, but which has a relevant date of 1 January 1953, the Order route is shown between points A-F as footpath no.63, and between points F-H as footpath no.8. The Order route between points H-I was not shown. There were no changes to these routes at the draft or provisional stages, and they were subsequently shown unaltered on the first Definitive Map which was published in 1962.    

Conclusions on the documentary evidence
In conclusion the documentary evidence as a whole in this case is supportive of the route being a public right of way of public carriageway status. The early maps including Greenwood’s map 1818, Honour of Clitheroe map 1804-1810 and Hennet’s map 1830 all consistently show the Order route as a well-defined through route. The Tithe map and Award of 1842 show no tithe was payable and the route was described as ’road from Barnoldswick to Colne’ and listed under ‘Roads’ in the Tithe Award. The OS 1-inch 1858, 6-inch and 25-inch OS maps, and commercial maps by Bacon and Bartholomew corroborate the Tithe map and depict a route that was capable of use by horse and cart and cyclists, with Bartholomew’s map showing the Order route as a secondary road in good condition.
In addition, the excluding of the Order route on the Finance Act map from the surrounding hereditaments, although not conclusive, is significant evidence that the route was considered a carriageway at that time.
The railway documents refer to the southern portion of the Order route as an ‘occupation road’ and the occupiers are listed in the book of reference. Although this may give the appearance the route was regarded as private, it is not always the case. It may have been referred to as an occupation road for maintenance purposes but still retained some public rights, indeed it was later recorded as a public footpath. The documents do only show and refer to part of the Order route, as that was the only section affected by the railway. In addition, the railway documents refer to both Reedymoor Lane and part of Cocker Hill, nearby routes which are now known to be vehicular highways, as occupation roads. Therefore, I consider the fact it was recorded as an occupation road does not preclude the possibility it carried higher public rights at the time.       
Therefore, I consider that it is a reasonable conclusion that the route would have been used historically by the public as a public carriageway. The evidence shows that by the 1930’s the route may not have been as accessible, there is a possibility that use declined and by the 1950’s it was considered impassable in part. The poor surface condition may explain why the Order route was only partly recorded on the Definitive Map as a public footpath. There is, however, no evidence that the higher public rights were ever stopped up.
I consider that when taken as a whole the documentary evidence does show, on the balance of probability, that a right of way of public carriageway status subsists along the Order route. 
User Evidence 
Thirty-one user evidence forms were submitted, alongside documentary evidence, as part of the application. As I have concluded above that the Order route was an historic carriageway, it is not necessary for me to reach a decision on the user evidence. The user evidence does, however, appear to corroborate the documentary evidence. There is witness evidence of use on foot, horseback and bicycle.     



Section 67 NERC Act 2006
Section 67(1) of the NERC Act extinguished public rights for MPVs on routes that are not recorded on the DMS, unless one of the exceptions contained in that section of the Act applied. 
The Order route is partly not shown in a definitive map and statement and partly shown only as a footpath. In consequence the provisions of section 67 are engaged.
One exception contained in section 67(3)(a) is that before the relevant date (20 January 2005) an application was made under section 53(5) of the 1981 Act for an Order so as to show the way as a BOAT. An application was originally made in 1987 for the Order route to be recorded as a BOAT, an Order was made and a public inquiry was subsequently held in 1997. The original application was determined by the decision letter dated 25 February 1998. Therefore, I consider that this further application, initiated by the OMA, should be regarded as a new application. The new application was made after the relevant date and was for the status of bridleway, it therefore does not meet the requirements of the exception contained in section 67(3)(a).   
I consider that none of the exceptions set out in section 67(2) to (8) apply and in consequence the right to use the Order route with MPVs has been extinguished and the correct status of the route is a restricted byway.
Other Matters
The objectors raise some matters that I am unable to consider. Issues such as maintenance, suitability of the route and issues relating to expenditure of public money on the Order route have been raised. Whilst I understand the points raised by the objectors, I am unable to take such matters into account under the 1981 Act. I must restrict my findings to whether the legal tests set out in paragraph 6 above have been met.  
Conclusions
For the addition of a public right of way (route H-I), under section 53(3)(c)(i) of the 1981 Act, it is necessary to provide sufficient evidence to show that a right of way which is not shown in the Definitive Map and Statement subsists over the land. I have concluded that the documentary evidence when taken as a whole does show on the balance of probabilities that a right of way, of public carriageway status, does subsist along the route.
Under section 53(3)(c)(ii) of the 1981 Act, it is necessary to provide sufficient evidence to show that footpath no.63 and footpath no.8 (part) (route A-B-C-D-E-F-G-H) should be upgraded, and that the DMS require modification. I have concluded that this route should also be of public carriageway status.
In considering the effects of the NERC Act 2006 I find that none of the exceptions set out in section 67(2) to (8) apply and in consequence the right to use the Order route with mechanically propelled vehicles has been extinguished.   
Having regard to these and all other matters raised in the written representations, I conclude that the Order should be confirmed with modification to record the route with a status of a Restricted Byway.
As the Order proposes to also modify the particulars contained in the Definitive Statement for footpath no.’s 8, 9, 10, 24 and 64 Foulridge, then section 53(3)(c)(iii) should be quoted in the first paragraph of the Order. I therefore propose to modify the Order to insert this section.
It is noted there is a discrepancy with the quoted width of the Order route in Part I and Part II of the Order. I therefore propose to modify the Order to correctly record the width, reflecting the narrowest section of the Order route close to Sand Hole (between points C-D) and the widest section of the Order route at Ball House (point F). This is based on the width of the route as shown on the Ordnance Survey 25 inch Sheet XLVIII.12 surveyed in 1891-1892 and published in 1894.
[bookmark: bmkScheduleStart]Formal Decision
I propose to confirm the Order subject to the following modifications:
· Replace ‘Bridleway’ with ‘Restricted Byway’ wherever it appears in the Order and on the Order Plans.
· Replace the Bridleway notation on the Order Plans to a Restricted Byway notation between points A-B-C-D-E-F-G-H-I, to be shown as a broken line and small arrowheads.
· Amend the key on the Order Plans replacing the Bridleway notation for the Order route to a Restricted Byway notation, as described above. 
· On the 5th line of the 1st paragraph of the Order after ‘53(3)(c)(ii)’ insert ‘and 53(3)(c)(iii).
· At the end of the first paragraph of the Order insert ‘and that there is no public right of way over land shown in the map and statement as a highway of any description, or any other particulars contained in the map and statement require modification.’ 
· In paragraph 2 and paragraph 6 of Part I of the Order replace ‘cross bars’ with ‘small arrowheads’.
· At the end of paragraph 7 of Part I of the Order replace ‘12m’ with ‘14m’.
· In Part II of the Order under the Statement for Foulridge 158, on the first line of the second paragraph describing the position, replace ‘passed’ with ‘past’.
· In Part II of the Order under the Statement for Foulridge 158, on the first line of the paragraph relating to ‘Other particulars’ replace ‘3’ with ‘2.4’. 
As I am modifying the Order to record a different status and modifying the width of the route, I am required by virtue of Paragraph 8(2) of Schedule 15 to the 1981 Act to give notice of the proposal to modify the Order and to give an opportunity for objections and representations to be made to the proposed modification. A letter will be sent to interested persons about the advertisement procedure.
J Ingram
INSPECTOR
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