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Site visit 6 January 2026

	by Nigel Farthing LLB 

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 8 June 2026



	Order Ref: ROW/3351834	

	This Order is made under Section 119 of the Highways Act 1980 (‘the 1980 Act’) and is known as the Bedford Borough Council (Melchbourne & Yielden: part of Public Footpath No. Y17) Public Path Diversion Order 2024.

	The Order is dated 30 May 2024 and proposes to divert the public right of way as shown on the Order Map and described in the Order Schedule.

	There were two objections outstanding when Bedford Borough Council (‘the Council’) submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

	[bookmark: bmkPoint]Summary of Decision: The Order is confirmed
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Procedural Matters
I undertook an unaccompanied site inspection during the morning of Tuesday 6 January 2026.
In writing this decision I have before me the written statements of case of the Council and one objector. I have a statement in support of confirmation of the Order from the Applicant.
In writing this decision I have found it convenient to refer to points A, B and C marked on the Order Map. I therefore attach a copy of this map.
The Order was made by the Council under section 119 of the 1980 Act. It proposes to stop up that section of Melchbourne & Yielden footpath Y17 (‘FP17’) currently recorded on the Definitive Map and Statement (DMS) between points A and B as shown with a solid line on the Order Map (the DMS route) and to create a public footpath between the points A, C and B as shown by a broken line on the Order Map (the proposed route).
The Legal Framework 
Section 119(6) of the Highways Act 1980 (the 1980 Act) involves three separate tests for an Order to be confirmed. These are:
Test 1: whether it is expedient in the interests of the landowner, occupier, or the public for the paths to be diverted. This is subject to any altered point of termination of the paths being substantially as convenient to the public.
Test 2: whether the proposed diversion is substantially less convenient to the public.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                
[bookmark: _Hlk161132534]Test 3: whether it is expedient to confirm the Order having regard to the effect which; (a) the diversion would have on public enjoyment of the path as a whole, (b) the coming into operation of the Order would have as respects other land served by the existing public rights of way, and (c) any new public rights of way created by the Order would have as respects the land over which the rights are so created and any land held with it.
In determining whether to confirm the Order at Test 3 stage, (a)-(c) are mandatory factors. On (b) and (c) of Test 3, the statutory provisions for compensation for diminution in value or disturbance to the enjoyment of the land affected by the new paths must be taken into account, where applicable. Other relevant factors are not excluded from consideration and could include those pointing in favour of confirmation.
Main Issues
1. To confirm the Order, I must be satisfied that it meets the criteria set out in the legal framework above, specifically. 
· That in the interests of the landowner it is expedient for the Order to be confirmed.

· That the termination points are on the same, or a connected highway, and are substantially as convenient to the public.

· That the diverted route is not substantially less convenient to the public.

· That having regard to the issues detailed above, and all other matters, it is expedient to confirm the Order.
To assist in the interpretation of these criteria, I have had regard to the judgement in the case of R (Young) v Secretary of State for Environment, Food and Rural Affairs (QBD) [2002] EWHC 119 (Admin) (‘Young’) and The Open Spaces Society v SSEFRA [2021] EWCA Civ 241. 
Site visit
Yielden is a small residential village within the administrative jurisdiction of the Council. The Order under consideration concerns the proposed diversion of a public footpath which runs alongside the northern edge of the residential curtilage of the village. The footpath does not have an obvious practical purpose, and it seems likely that it is principally used for recreational purposes.
I began my site visit at point A on the Order map which is accessed across a bridge over a brook using an unaffected part of FPY17. Immediately to the east of point A is a kissing gate which leads into a long, narrow compartment where the proposed diversion starts.
The DMS route crosses the first compartment, which is down to rough grass, to a field gate and a second kissing gate set within the hedge marking the compartment boundary. On the day of my visit there was lying snow and the DMS route showed evidence of use, and a family were walking just ahead of me.
Passing through the second kissing gate the route enters a second long, narrow compartment enclosed by a hedge on each side. Within this compartment, approximately 15 metres to the north of the DMS route, there is an ornamental pond surrounded by a number of trees and other vegetation. Between the DMS route and the pond is a substantial structure of an interesting design, which appears to serve as a seat from which the amenity of the pond can be enjoyed. Although the compartment is mainly rough grass, the pond and seat give a sense of domestic use and enjoyment of the land, presumably as an adjunct to the more formal garden to the south of the path.
The DMS route proceeds across this second compartment to a third kissing gate, leading into a much larger meadow. From the third kissing gate the DMS route runs immediately to the north of the rear boundaries of various residential properties. The first section runs behind The Manor and here the boundary is marked by a post and rail fence, to the south of which is a substantial evergreen hedge which I would estimate to be at least 5 metres in height, possibly somewhat more. No view to the south is possible through the hedge. To the north there is a good view over the open meadow to the hedgerow on the other side and beyond across a rising agricultural landscape on the crest of which are a line of wind turbines.
Once past the curtilage of The Manor, the post and rail fencing continues but the evergreen hedge stops. To the south of the fence is a large area of well-maintained lawn leading to The Old Rectory, another significant residential property set some way back from the fence. A good, but relatively distant view of the structure of The Old Rectory is available. The distance means that little detail of the architecture can be seen although the context and setting of the property are evident. The church spire can be seen in the distance.
Beyond the relatively open rear boundary of The Old Rectory, the post and rail fencing continues but to the south is a dense hedge with some mature trees such that even in the middle of winter virtually nothing can be seen of what lies beyond, although the Order map shows that three properties within Forge Gardens back on to this section of the DMS route. 
At the end of the residential properties the DMS route meets a track running on a north / south alignment. At this point the DMS route turns 90 degrees to the north and runs alongside a hedgerow to point B. 
The entirety of the DMS route from point A to B is level and the surface is short grass in good condition but with evident signs of pedestrian use.
From point B I walked the proposed route in an easterly direction inside the hedgerow forming the northern boundary of the same meadow. There is already an established worn track and the people ahead of me used this route although it is not currently a public right of way. The character of the path is different to the section of the DMS route which runs alongside the rear boundaries of the residential properties. It has a slightly meandering nature and a more rural feel. The hedgerow to the north is comprised of various native species of varying height with occasional mature trees. The surface of the proposed route is short grass of the same nature as the DMS route although with a strip of rough grass between the worn path and the hedge.
From the proposed route good views to the south are available across the meadow. The evergreen hedge prevents any view of The Manor, but The Old Rectory can be seen with exactly the same, albeit slightly more distant, view as from the DMS route. Views to the north are constrained by the hedge, but because of the differences in height of the deciduous hedgerow plants, and their open nature (particularly in the winter) views towards the wind turbines can still be had.
I proceeded along the proposed route to the hedgerow dividing the meadow from the second compartment. I was unable to find an easy way through this hedgerow within which was a dilapidated post and rail fence. The weather conditions did not encourage exploration, so I walked within the meadow south along the hedgerow back to the third kissing gate. From here I returned to point A along the DMS route.
From point A I walked north along the proposed route to point C.  The path runs inside an established hedge. The surface of the route is rough grass but with the stumpy remains of shrubby vegetation which, it would appear, had encroached into the compartment but has relatively recently been roughly cut back. The result is a surface which is less good than the DMS route and which would require some work, possibly regular cutting, to make it suitable for public use if the Order is confirmed.
At point C the order route is shown running into the corner of the field where it turns west along the northern boundary of the first and second compartments. In the corner at point C there are some low piles of spoil which probably extend onto the proposed route, and which would be required to be levelled or moved to make the route suitable for public use.
Where the proposed route crosses from the first to the second compartment there is a field gate which was secured shut at the time of my visit. I note the Order makes no provision for any structure at this point and if the Order is confirmed the gate will need to be removed and the unobstructed path made available.
The weather conditions were not conducive to climbing the gate and in consequence I was unable to access the section of proposed path along the northern boundary of the second compartment, but this is a narrow strip of land which I could observe well from the gate. The surface is the same as the DMS route where it runs through this parcel, and the route is unobstructed. At the western boundary of this compartment is the hedge to the meadow which I was unable to find a way through when trying to walk the path from the other direction (from point B). If the Order is confirmed a suitable means of passing through this hedge will need to be established.
Reasons
Test 1. Whether it is expedient in the interests of the landowner that the path or way be diverted
The Order was requested by the landowners because of concerns about security and privacy. Specific reference is made to issues with dogs accompanying users of the DMS route. The landowner wishes to be able to better secure the residential garden and amenity land, particularly in the vicinity of the pond.
The principal curtilage of The Manor and its garden is screened from the DMS route by the evergreen hedge although access can be gained on the return boundary adjacent to the third kissing gate. I have described the second compartment with the pond. The landscaping of the pond and presence of the large ornamental seat indicate clearly that the southern end of this compartment is used by the landowner as an amenity adjunct to the principal house and garden. The DMS route passes between the pond and the evergreen hedge and is only some three or four metres away from the seat. The presence of walkers using the footpath whilst the landowner is enjoying the amenity of the pond is likely to be intrusive. Where walkers are accompanied by dogs, particularly if not on a lead, it will add to the sense of intrusion, especially where the landowner is also accompanied by a dog. It is easy to imagine that the pond would prove tempting to many dogs. The applicant landowner reports conflict with dogs has occurred in this vicinity.
I have described the rear boundary of The Old Rectory where the DMS route runs adjacent to the post and rail fence. The lawn runs up to the fence allowing walkers an unobstructed view of the substantial lawn and any activities of the landowner within their garden. I recognise that this could be intrusive.
The advantages of the diversion to the owner of The Manor are that it would remove the public footpath from immediate proximity to the house and from the amenity area around the pond. It would thus allay the landowners concerns over privacy and security. Similar benefits would accrue to the owner of The Old Rectory.
Government guidance on the diversion of public rights of way that pass through private dwellings, their curtilage and gardens, published in August 2023, emphasises that a home owner is entitled to ‘a reasonable expectation of being able to relax in the garden or spend time with family and friends without strangers appearing in the same confined space’.
The courts have made clear that in considering this first test the issue is confined to whether the diversion is expedient in the interests of the landowner. In Ramblers Association v SSEFRA, Oxfordshire County Council, Weston et al [2012] 3333 (Admin), Ousley J said; - 
“The question that has to be asked under section 119(1) is whether the diversion is expedient in the interests of the landowner. I cannot see that the question of whether the landowner bought knowing the footpath, or bought not knowing of it, or bought taking a chance that he might be able to obtain a diversion order, has got anything to do with whether it is expedient in his interests that the order be made. If it is more convenient, beneficial or advantageous to him, it is expedient in his interests.”
I accept the Applicants’ evidence as to the reasons why the diversion will benefit them and following the guidance of Ousley J set out above, I conclude that the proposed diversion is expedient in the interests of the landowners.
Whether the altered termination points of the highway will be substantially as convenient to the public.
The proposed diversion does not alter either of the termination points, A and B, both of which are within FPY17. 

Test 2. Whether the path will be substantially less convenient to the public as a consequence of the diversion
Guided by the judgement in Young I need to consider whether, in terms of convenience, matters such as the length of the diverted path, the difficulty of walking it and its purpose will render the path substantially less convenient to the public.
Length 
The total distance of the DMS route (points A to B) is approximately 401 metres. The length of the proposed route (A – C – B) is approximately 510 metres. Hence the proposed route is approximately 109 metres longer than the DMS route.
In this case, as I have set out earlier, the DMS route is likely to be used mainly for recreational purposes. The additional length is modest in itself, and in the context of a recreational walk in the countryside is, in my opinion, not less convenient, let alone substantially less convenient to the public.
      Topography
The DMS route and the proposed route are within the same parcels of land, the former along the southern and western boundaries, the later along the eastern and northern boundaries. The compartments concerned are essentially flat with no noticeable gradient. I have described the current lack of clear access on the proposed route through the hedge between the meadow and the second compartment.
      Width
The DMS records the relevant section of FPY17 having a width of 2 metres. The Order provides for the proposed route to have the same width of 2 metres.
The Objectors have not expressed any concerns about the width of the proposed path, and I consider the stated width of 2 metres to be appropriate in the context of this location and the same as is currently available on the DMS route.
Surface
I have described how both the DMS and proposed routes are located around the boundaries of the same parcels of land. Each of the parcels consists of rough grass and thus the basic surface of each route is the same. The DMS route shows signs of use with the result that the grass appears shorter due to wear. The proposed route east from point B already shows signs of use with an evident worn track and is thus similar to the DMS route.
I have described the surface of the proposed route north from point A to point C. This issue is addressed by one objector who asserts that the current surface is unsuitable. Whilst the underlying nature of the surface is rough grass, the remnants of encroaching shrubs create a more difficult surface for a walker. This is less convenient than the DMS route and would need to be improved and suitably maintained in order to create a suitable surface. I have also described the probable incursion of piles of spoil onto the proposed route in the vicinity of point C, a further issue identified by one objector. These will need to be levelled or cleared to provide a suitable surface.
I have also previously described the absence of an apparent means of access through the hedge between the second compartment and the meadow on the proposed route. A suitable route will need to be established and maintained in order to provide a satisfactory alternative to the DMS route.
Limitations
I have described the three kissing gates on the DMS route. The first gate is located outside the proposed diversion and will therefore remain. The Order makes no provision for any gates or limitations on the proposed route (the existing gate between the first and second compartments will need to be removed). On this basis the proposed route has the advantage of not being subject to any limitations whilst the DMS route requires a user to negotiate two kissing gates.
Overall, on the question of whether the diversion would be substantially less convenient to the public, subject to the works identified as necessary being undertaken before the Order comes into effect, I conclude that it will not. The difference in distance is not material, and the topography, width and surface are largely similar. The absence of kissing gates is a positive advantage of the proposed route.
Whether it is expedient to confirm the Order having regard to the effect which:
      a.    the diversion would have on public enjoyment of the path as a whole
Objection to confirmation of the Order has been made on the grounds that public enjoyment of the path will be diminished by reason of the proposed diversion. Specifically, the Objector states, ‘The existing footpath route is mown and clearly well used. It takes the walker close to a wildlife pond and gives good views of The Manor and St Mary’s Church to the south and extensive views to the north-east. These views are lost or diminished from the order route. This makes the order route less enjoyable for the public to use.’
I do not accept some of the points made by the Objector, nor the conclusion reached. I have described my site visit in some detail. I accept that the DMS route does pass within perhaps 15 metres of the pond, but it does not allow a walker to access the pond itself, and I have dealt with the privacy issues that arise from the proximity of the path to this amenity. The pond can be seen from the proposed route, albeit more distantly.
I believe the Objector is mistaken in suggesting the DMS route affords good views of The Manor. I have described that The Manor is completely obscured from vision by the evergreen hedge; indeed, walking alongside this substantial and impenetrable hedge is almost oppressive. I suspect the property the Objector intended to refer to is The Old Rectory. I accept that views of this property are available over the post and rail fence, although even from here the house is relatively distant. I have also referred to the sense of intrusion caused by the proximity of the path to the lawn and gardens of this property. The same view of The Old Rectory is available from the proposed route; a little further away, but without the same sense of intrusion.
Views of St Mary’s church are limited, whether from the DMS route or from the proposed route. From the DMS route the spire can be seen peeping through the branches of various trees. I suspect in summer, when the trees are in leaf, the view will be even more restricted. From the proposed route a very similar view is available, possibly slightly improved by reason of the perspective created by the additional distance. Possibly the best view of the church can be had from point B, which is unaffected by the proposed diversion.
I accept that from the DMS route views are available over the rising agricultural landscape to the north / north-east and to the line of wind turbines. From the proposed route, B to C, this view is constrained by the hedge, but it is not lost altogether as the hedge is not uniform in height or density. Furthermore, the view is available from the proposed route section A to C.
The second objector asserts that the proposed route will not be as good as the DMS route by reason of the diminished view and the surface of the proposed route. I have dealt with the issue of available views. In regard to the surface, I assume the reference is to the section A to C which I have also dealt with.
In my judgement there are positive benefits to the proposed route. By moving the route away from the curtilage of residential properties any opportunity for conflict between landowners and members of the public is diminished. Alongside this the sense of intrusion experienced by both landowners and users is removed. In a material sense, the uninspiring walk alongside the evergreen hedge is replaced with a walk east from point B of a more rural character, appropriate for the location and nature of the path.
Having regard to all of these factors I do not consider the public enjoyment of the path would be materially altered or diminished by reason of the proposed diversion.
b.   the effect of the coming into operation of the Order on land served by the   existing public rights of way
The DMS route and the proposed route being within the same parcels of land and having the same termination points, I do not consider the Order would have any effect on land served by the existing right of way.
c.   the effect of the new public right of way on the land over which it is created (or land held with it);
No issues have been identified in respect of the affected land, in terms of either the existing or the proposed route, which I need to consider.
The expediency of confirming the Order
In considering the expediency of confirming the Order I am required to take into account the mandatory considerations a. to c. above. I am also entitled to take account of my conclusions in respect of Test 1. I am then required to balance these considerations in order to determine whether it is expedient for the Order to be confirmed. 
I have concluded that it is in the interest of the landowners for the Order to be made and this has not been disputed.
The only issues seriously in contention are the effect of the diversion on the ability of the public to enjoy the views from the DMS route and the suitability of the surface of the proposed route. In relation to the perceived loss of views, I have concluded that the Objector’s concerns are misplaced or overstated. 
With regard to the surface of the proposed route between points A and C I have accepted the concerns expressed by the Objector, but I do not consider these to be reasons for the Order not to be confirmed. The issues will need to be addressed to provide a suitable surface and, although the Order does not make provision for any specified works to be carried out, it does recite the fact that ‘The Landowners have agreed to defray any compensation which becomes payable in consequence of the coming into force of the Order and any expenses which are incurred in bringing the footpath into a fit condition for use by the public’. The Order also provides the DMS route will not be stopped up, nor the proposed route come into effect until 84 days from the date of confirmation of the Order. The Council state that the 84 day period is for necessary works to be undertaken to make the proposed route suitable for public use. In view of these two provisions, I am satisfied that the concerns relating to surface and accessibility will be addressed before the Order comes into effect. Further, and in any event, once the Order is in force, it will be the responsibility of the Council to ensure that the route is suitable and accessible.,
In considering the overall expediency of confirming the Order I am entitled to take into account the value to the landowner of the proposed diversion. I have found that in addition to benefits in terms of security, the diversion would also afford the landowner the level of privacy which guidance and authority indicates they are entitled to.
Balancing these factors, I am satisfied that the relevant tests are met and that the Order should be confirmed. 
Other matters
The Objectors made a representation concerning the grid reference given within the Order for point B on the Order map. They identify that the grid reference is given twice but the references do not correspond; the reference given in the description of the existing path or way is OSGR TL 0112/6744, the reference given in the description of the site of the new path or way is OSGR TL 0112/6745.  The Council acknowledge the error and confirm that the correct reference is OSGR TL 0112/6745.
Representation was also made about the correctness of the grid reference given in the Order for point C. The Council confirm that the grid reference is correctly stated.
Representation was further made concerning the title of the Order and the failure to describe it as “No. 2”. I accept the Council’s response that this is a matter relevant to their internal process and not to the validity of the Order.
Conclusions
Having regard to these and all other matters I conclude that the Order should be confirmed subject to amendment of the incorrect grid reference.



Formal Decision
I confirm the Order subject to the following modification:
· In the Schedule Part I amend grid reference OSGR TL 0112/6744 to OSGR TL 0112/6745


Nigel Farthing
[bookmark: bmkScheduleStart]Inspector
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